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Union Participation in Plant 
Decision-Making * 


One of the most significant issues in industrial re- 
lations since the end of World War IT has been the 
scope and depth of union participation in decision- 
making at the plant level. It has been revealed most 
dramatically in the prolonged and intense disputes 
over work rules and productivity in the steel and rail- 
road industries. There are strong signs that it will 
continue to provoke controversy for a long time to 
come over both social policy and collective bargaining 
theory. 

In the contemporary American scene the union fo- 
cus has been directed primarily at what Selig Perl- 
man felicitously called the “job territory.” One of 
Perlman’s major conclusions was that job-conscious 
unionism was interested not in achieving ownership 
or control of the entire enterprise but rather in con- 
trolling job opportunities (i. e., the size of the job 
territory) and establishing a code of “rules of occu- 
pancy and tenure” for a given territory. Our concept 
of the job territory, in consonance with the nature of 
our sample of manufacturing firms and industrial 
unions, is related primarily to the local establishment 
on a plant-wide rather than trade or craft basis and 
stresses the equitable administration of the job ter- 
ritory as well as the number or extent of job op- 
portunities. 





* Condensed from an article by Milton Derber, W. E. Chalmers, 
and Milton T. Edelman, published in 15 Industrial and Labor 
Relations Review 83-101 (October 1961), and printed with per- 
mission from Industrial and Labor Relations Review. Business 
address: Cornell University, Ithaca, New York. Single copy price 
$1.75. 
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Most managements have a dual concern in their 
dealings with unions: (a) how will the relationship 
affect the economic health of the enterprise, and (b) 
how will it affect the role and status of the managers? 
Managements are inclined to resist union pressures 
for change in customary relationships if these appear 
to threaten the profitability of the enterprise or their 
idea of how a manager should function. They may 
in turn wish to initiate changes themselves when cus- 
tomary rules or practices appear to be obsolete, there- 
by hampering the economic growth of the enterprise 
or interfering with the managerial function. 

From the viewpoint of the outsider (the “public’’) 
the issue of union participation in management is 
significant mainly in terms of economic consequences, 
although certain social values about democracy and 
fair play are also involved. Does a proposed change 
mean more or less industrial conflict? Will it have an 
effect on prices to the consumer? On ideological 
grounds, the outsider is likely to be torn between two 
cultural imperatives—the right of owners or their rep- 
resentatives to operate an enterprise as they see fit 
as long as they do not violate certain minimum stand- 
ards and the right of workers and their representa- 
tives to have a voice in determining the conditions 
under which they work as long as they do not “take 
over the plant.” 

This article reports on a study which began in 1955 
and was repeated in 1959. Though it is concerned 
with the local union-management relationship in gen- 
eral, a major segment deals with the union participa- 
tion problem. The latter permits us to attempt 
answers to five broad questions: (1) What is the na- 
ture of union involvement in management decision- 
making? (2) What is the extent of disagreement 
between managements and unionists as to the appro- 
priate type of participation? (3) Are there identifiable 
differences among establishments with respect to the 
nature of union participation? (4) What factors ex- 
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plain the differences which may exist at any point 
in time? (5) Why are there changes in union par- 
ticipation over time? 

In 1955-1956, we interviewed those management and 
union leaders (two from each side) best informed 
about labor relations in 41 establishments in three 
Illinois localities. The localities represented three dif- 
ferent economic and social settings—a rather typical 
medium-sized, midwestern city (about 100,000 in terms 
of labor market population), a highly industrialized 
segment of a major metropolitan center, and a small 
town in a predominantly rural setting. The range of 
production was very wide—from garments to chemi- 
cals, from foundries to soy and corn products. The 
establishments varied from about 75 employees to 
3,000 ; some were owned and operated by local families, 
but nearly three-fourths were branches of national cor- 
porations. The unions were all locals of national and 
international labor organizations. 

In 1959, we returned to 37 of the original 41 estab- 
lishments and repeated our interviews. This time we 
not only got information on the current relationship, 
but also explored with the respondents the reasons 
for the changes which we found had taken place in 
the 3- to 4-year interval. 

We must stress that our data are based primarily 
on the perceptions of a few leaders in each case and 
not on our own detailed observations or the views of 
rank-and-file workers and supervision. We are satis- 
fied, however, that we obtained in most cases a re- 
liable picture of the union-management relationship 
from the individuals best able to report on it. 


CHANGES IN SCOPE AND DEPTH OF 
UNION PARTICIPATION 


To obtain a measure of the scope of union partici- 
pation, we presented to the parties a list of twenty 
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activities important to the operation of the enterprise 
and asked them to check those in which the union 
had any voice either through contract negotiations or 
grievance settlement. A few of these items were known 
to be widely subject to joint determination, but most 
of them were believed to be in the range of controversy 
or outside of the generally accepted sphere of collec- 
tive bargaining. 

We find in 1959, as we did in 1955-1956, that union 
participation in our sample of establishments con- 
tinued to be focused in most cases on items directly 
related to the size of the job territory, the equitable 
distribution of job opportunities, and the achievement 
of equitable conditions of work. In contrast, there 
was no, or virtually no, union involvement with re- 
spect to such areas as promotion to supervisory posi- 
tion (outside of the legal bargaining sphere), layout 
of equipment (an engineering decision), customer re- 
lations (generally remote from union contact), source 
of materials used (a concern ordinarily only if a re- 
lated union is involved in difficulty), and accounting 
practices (not likely to affect the job territory except 
where the firm is financially in trouble). In the case 
of plant location or relocation, this could indeed be 
of great consequence for the job-conscious union, but 
the unions in the sample were either not faced with 
the problem or lacked the power or will to do any- 
thing about it. Selection of new employees remained 
outside of union scope because of both the legal pro- 
hibition of the closed shop and the traditional prac- 
tice of manufacturers to hire labor through channels 
other than the union hall. No new ground was broken 
among the items listed; such extension of scope as 
occurred in individual cases, most notably contracting 
work out and job evaluation, was simply an extension 
of items already covered in other establishments. 
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Union participation must be analyzed, not only from 
the standpoint of the scope of the issues in which 
the union has a voice, but also in terms of the amount 
or degree of participation on specific issues. The un- 
ion may share in the latter aspect of the decision- 
making process in two somewhat different ways. One 
is through the making of rules which have varying 
effects on management discretion. For example, there 
was more union participation where the union could 
raise a grievance on any issue than where grievances 
were confined strictly to the terms of the contract. 

The second way in which the union may affect 
management discretion relates to the stage of a deci- 
sion in which the union was involved. For example, 
if management was required to consult with the union 
prior to a discharge, this meant more union partici- 
pation than if it could discharge without such con- 
sultation. Similarly, joint determination of safety 
rules or of technological changes prior to their imple- 
mentation signified more union participation than 
management action subject only to the subsequent fil- 
ing of a grievance. 

On the issues of union security, seniority in layoffs, 
and grievance scope, we find a high degree of union 
voice, particularly on the first two, with very little 
change over the period. In the making of safety rules, 
major technological changes, and discharge, there was 
a lesser degree of union involvement relative to the po- 
tential. Joint decision prior to action was exceptional, 
although exclusive management responsibility was only 
slightly more common. Advance notice and advance 
consultation were the most widely accepted practices. 
Although the differences among the three items were 
not great, union participation appeared to be highest 
in discharge proceedings, next highest in technological 
changes, and least in the making of safety rules. Com- 
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paratively little change in the six depth items occurred 
between 1955 and 1959. 


MANAGEMENT AND UNION DISAGREEMENT 
OVER UNION PARTICIPATION 


To get some idea of the concerns of the manage- 
ment and union leaders over the scope items, we asked 
the managers to indicate the items presently within 
the union participation domain which they felt should 
be exclusive management responsibilities; and we 
asked the unionists to indicate which items presently 
excluded from their scope they have failed to achieve 
because of management opposition. 

The responses indicate that in almost every one of 
the areas in which the unions had obtained some voice, 
a sizable proportion of the managers would have pre- 
ferred unilateral control. Least objection was ex- 
pressed with regard to overtime distribution. The 
highest objection rates (50 to 100 percent) applied to 
number of employees on a job or machine, contracting 
out, and physical examination for new employees. 

The expressed desire of the union leaders for ad- 
ditional areas of participation was much weaker than 
the managerial desire for decreased union participa- 
tion. In 1955-1956, there was no item where the union 
had no voice on which spokesmen in over 8 percent 
of the unions wanted it; in 1959, the proportions had 
risen somewhat, but the only item with a substantial 
union interest was contracting work out (26 percent). 

Why are some job-related practices less commonly 
in the union scope than others? Our analysis of the 
parties’ standards suggests a possible explanation and 
affords a basis for further exploration, however. The 
contrast between overtime distribution and either con- 
tracting work out or scheduling of operations is il- 
lustrative. One reason is that some practices are less 
generally applicable than others because of economic 
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or technological reasons or because of company pol- 
icies. But, in many cases, the explanation must lie 
in the differing union and management values dis- 
cussed briefly above. Each side must judge the 
urgency of a particular item and must weigh the costs 
of achieving its standard against the benefits. For 
most managements, it would appear, the distribution 
of overtime does not merit a strong fight, whereas 
the cost implications of contracting work out make 
that issue an urgent one. 

Generally speaking, the depth of union participa- 
tion has been a more controversial issue than scope 
during the postwar era. This is due in part to the fact 
that questions of scope are subject to determination 
by the National Labor Relations Board. On the 
other hand, the Board is precluded from determining 
the degree of union security or seniority or other sub- 
stantive issues to be adopted. And the Board has al- 
so refrained from determining at what point in the 
administrative process management must discuss a 
decision with the union. 

As in the case of scope, the parties vary considerably 
in their attitudes on the depth items. In each estab- 
lishment, we asked the respondents to indicate wheth- 
er or not they were satisfied with prevailing practice 
and, if they were not, what practice they would pre- 
fer, given the choice. 

Managements were most dissatisfied with seniority 
practice, while the unionists were most dissatisfied 
with their roles in the making of safety rules and 
technological change. On the other three items, the 
parties were about equally distributed. Little change 
occurred between 1955-1956 and 1959, although both 
sides were somewhat more satisfied with union secu- 
rity and the unionists somewhat less satisfied with 
discharge practice. 

The most striking characteristic is the difference in 
standards between managements and unionists on 
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every issue. The most extreme difference relates to 
the use of seniority in layoffs, with the bulk of the 
unionists choosing strict seniority, while over half of 
the managers would have liked to use seniority only 
if all other factors were equal. On grievance scope, 
the unionists predominantly wished to be able to raise 
a grievance on any item, whereas the largest single 
group of managers in 1959 preferred to restrict griev- 
ances to the provisions of the contract. On the making 
of safety rules and major technological changes, the 
unionists wanted joint determination and the man- 
agers preferred only advance notice or consultation 
without prior agreement. On discharges, the main 
group of unionists wanted consultation and the man- 
agers the lesser involvement of advance notice. Even 
on union security, where half of the managers ac- 
cepted the union-shop idea, a contrast could be found 
with the approval by more than 90 percent of the 
union group. 

Despite substantial divergence in the standards of 
the two parties on both scope and depth, the great 
majority of each group was moderately satisfied with 
the overall voice of the union in the establishment. 
About a quarter (24 and 29 percent, respectively, in 
the two surveys) of the management leaders felt that 
the union was no problem in the management of the 
enterprise and about half (60 and 45 percent) felt 
that the interference was not serious. The remainder 
(16 percent in 1955-1956 and 26 percent in 1959) were 
seriously concerned with the problem of union inter- 
ference. The interesting aspect of the responses to 
this question was the substantial increase in the size 
of the critical group during the period. 

When, in 1959, we asked the management respond- 
ents to check a series of contrasting statements about 
the role of the union in the establishment, more 
checked favorable than unfavorable statements about 
union cooperation in discipline, on the promoting of 
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harmony between management and the workers, and 
on communication of worker views to management. 
The unfavorable views, however, outnumbered the 
favorable ones on the matters of efficiency, productiv- 
ity, and product competition. 


UNIFORMITIES AND DIFFERENCES IN UNION 
PARTICIPATION BY ESTABLISHMENT 


Another, equally important, basis for analysis is 
the nature of union participation within each estab- 
lishment treated as a unit. To what extent do estab- 
lishments differ in the amount of union participation? 

To evaluate the differences among establishments in 
terms of the degree of union participation, we de- 
veloped an arbitrary measurement system. 

The chief conclusions are: (1) that even within a 
relatively small sample, differences in union partici- 
pation among establishments can be distinguished 
with some degree of clarity, and (2) that small shifts 
in the distributions probably can oceur over a period 
of three to four years. 

Why do establishments differ in terms of union 
participation? We investigated this problem by com- 
paring the establishments which had relatively high 
degrees of union participation with those which had 
relatively low degrees of participation in terms of a 
considerable number of associated factors or charac- 
teristics that might account for or help explain the 
differential level. These included the attitudes of the 
parties toward the other side, use of pressure, satis- 
factions with participation, community, type of indus- 
try, size of establishments, duration of bargaining, 
composition of work force, business conditions, autog- 
eny, and autonomy. 

Comparisons revealed that, in both 1955-1956 and 
1959, the “highs” and “lows” on scope differed 
significantly in terms of four variables—management 
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desire for change, community, duration of collective 
bargaining, and the percent of male workers in the 
labor force. The management standard on the extent 
of scope can be viewed as both cause and effect over 
a period of time. 

High scope was associated with a strong manage- 
ment desire for a reduction in scope, whereas low 
scope found management about evenly divided be- 
tween those wanting further reduction and those con- 
tent with the prevailing level. Half or more of the 
high scope managements held relatively unfavorable 
views of the union, whereas only a quarter of the low 
scope managements held such views. In general, the 
low scope unionists were more favorable to manage- 
ment than the high scope group, suggesting that an 
important reason for difference in scope level was the 
difference in union standards. 

Environment also seemed to be a major considera- 
tion. The bulk of the high scope establishments had 
experienced collective bargaining for periods of twen- 
ty years or more, whereas the low scope cases were 
typically under thirteen years. The high scope estab- 
lishments predominantly employed males, whereas the 
low scope establishments employed substantial pro- 
portions of females. 

Depth comparisons proved to be less discriminating. 
Only community and duration of bargaining were 
clearly related to high and low depth, and they fol- 
lowed much the same pattern as in scope. The sex 
composition of the work force tended in the same 
direction, although not so clearly. 

A comparison of the establishments with high scope 
and depth combined, and those with low scope and 
depth, indicated much the same relationships as where 
only scope was involved. We decided to pursue this 
problem of explaining establishment differences fur- 
ther by examining the changes in participation which 
had occurred between 1955-1956 and 1959, and by in- 
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troducing some additional variables, such as changes 
in standards and in leadership and organizational 
structure, which were less easy to analyze when the 
study was confined to a single point in time. 


CHANGE AND STABILITY IN UNION PARTICIPATION 


To carry out this analysis, we first segregated the 
establishments which had changed the most in union 
participation between 1955-1956 and 1959 from those 
which had changed the least. We used arbitrary but 
relatively conservative criteria of change. Seventeen 
of the thirty-seven establishments revealed a shift in 
union participation (either upward or downward) be- 
tween the dates of the two surveys. Twenty estab- 
lishments indicated stability scopes. 

A study of the seventeen change cases suggested 
that it would not be meaningful to treat them as a 
homogeneous group—they differed widely on most of 
the relevant characteristics. We decided instead to 
group them into four categories based on the nature 
of the change. 

Some of the more interesting findings from an 
analysis of these subgroups are: 

1. In each of the six cases where scope of union 
participation had increased, the establishment had 
been confronted by economic pressures (more severe 
competition or a decline in business), and manage- 
ment had made an effort to increase plant efficiency. 
In practically every case, the management would have 
preferred not to have the union involved in the item, 
but felt obliged to acquiesce in such involvement. In 
only two of the six cases was there any evidence that 
the union leaders previously had wished to achieve 
more union participation than they had, perhaps be- 
cause three others were already at a relatively high 
level. In short, economic circumstance seemed in 
these cases to be the impelling factor in the extension 
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of union participation. Management, it appeared, had 
reluctantly accepted more union involvement as the 
price for reduced production costs, and the unionists 
had sought more involvement in the interest of pro- 
tecting what they conceived as their job rights. 

2. The four cases in which the depth of union 
participation had increased seemed to be influenced 
by quite different factors than in the above category, 
although no single theme was discernible. Perhaps 
the most distinctive element was the rise in manage- 
ment standards on depth of union participation and 
the high degree of satisfaction expressed by manage- 
ment with the level of union voice. In other words, 
the managements in these cases seemed to be quite 
agreeable to some advance in union participation. 
The initiative for more union participation in one case 
apparently came from the emergence of a more ag- 
gressive union leader, in a second case from the ap- 
pearance of a more human-relations-minded personnel 
director, and in the third case from the continued 
deepening of an already harmonious and stable rela- 
tionship. Whereas two of the three managements 
were highly satisfied with union depth, and one was 
moderately satisfied, two of the three union groups 
were only moderately satisfied and one expressed low 
satisfaction. 

3. The three establishments in which a decline in 
union depth occurred all had one common element— 
the emergence of a new management with consider- 
ably tighter standards on union voice than its prede- 
cessor. Economic pressure was clearly not a signifi- 
cant factor in these cases. In one establishment, the 
union seemed to be uninterested in participation so 
long as wages were satisfactory; in the second es- 
tablishment, a new union seemed to be more acquies- 
cent than its predecessor to the more aggressive 
management approach; in the third establishment, 
there had been a complete transformation of product 
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and work force, and the union was too unsettled to 
challenge management effectively. 

4. The final group of four establishments was the 
most varied because each involved differing shifts 
in scope and depth. The common element in these 
situations seems to be a process of trading or give- 
and-take, but the psychological quality of the trans- 
actions was highly diverse. One relationship was 
clearly a power struggle to combat a drop in business 
by achieving more flexibility and efficiency. The un- 
ion response was a 7-week strike which resulted in 
some concessions by each side. No fewer than six items 
were involved in the exchange. The second case, which 
also involved a gross change of six items, appears to 
have been generated by pressure from the home of- 
fice on the local management to tighten controls. The 
third case involved higher union participation in 
technological changes and discharges, but a substitu- 
tion of management-conducted engineering studies for 
bargaining over the content of jobs and the level of 
work performance. This exchange seems to have been 
mutually attractive. In the fourth case, the key fac- 
tor was the instability of the local union, with fre- 
quent changes in officers and an erratic set of policies. 

The preceding analysis of the seventeen change 
cases in the sample offers the following clues to short- 
run change in the degree and level of union participa- 
tion. 


1. Increases in the scope of union participation 
may be the product of economic circumstances; 
the pressure of competition or a decline in busi- 
ness may force management to take actions which 
create a union reaction necessitating greater un- 
ion involvement in establishment decision-making. 
This is noticeably true where the size of the job 
territory is endangered. 

2. Increases in the depth of union participation 
may be calmly accepted by management in re- 
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sponse to an aggressive union drive or may be 
voluntarily introduced by management because of 
the adoption of higher standards of union partici- 
pation. Such management decisions may be made 
to safeguard a good business condition, to win 
union and worker cooperation where business is 
declining, or to cement relations with one union 
rather than with a rival. 

3. A reduction in the depth of union partici- 
pation may occur with little or no conflict where 
management consciously adopts a program to 
this end and presses it vigorously while (a) the 
union is disinterested in the items involved and 
sees no adverse impact on its interests, (b) the 
union is of a generally acquiescent type, or | 
(c) the union has not yet crystallized its organi- 
zation so that it can effectively challenge man- 
agement. 

4. Changes in scope and depth of union par- 
ticipation in opposite directions may occur within 
an establishment concurrently as a result of a 
power struggle in which the two sides are more 
or less equally strong, or as a way of compromis- 
ing different but not conflicting interests, or out 
of the development of a mutually advantageous 
and harmonious relationship, or simply as a way 
of keeping production uninterrupted. 





We now consider the “stable” cases. We shall con- 
centrate on a subgroup in which the participation 
items exhibited little or no change, that is, were clear- | 
ly stable. 

The inference may be drawn that union participa- 
tion had been stable, not because of a lack of desire 
on the part of the union and management leaders 
for change, but rather because of an inability to se- 
cure changes in the face of opposition. In a few of 
these establishments, other data indicated the strong 
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possibility that changes in union participation might 
materialize in the not too distant future. 

In one group we found similarity, and in the other, 
divergence between the parties over union participa- 
tion standards in decision-making. This difference 
was also reflected in the overall attitudes of the lead- 
ers toward the other side and, to a somewhat lesser 
degree, in the use of pressure. 

None of the environmental factors which we have 
considered, with community as a possible exception, 
was related in any distinctive way to the stable par- 
ticipation class. 

Because of internal differences, a comparison of 
change cases and stable cases, as a whole has limited 
meaning. We found, for example, that 70 percent of 
the stable group was in the top third of the ratings 
on union participation, whereas the change group was 
distributed quite widely, although chiefly (76 percent) 
in the low and moderate categories. Sixty percent of 
the stable group had over 20 years’ bargaining experi- 
ence with the present union, while 88 percent of the 
change group had under 20 years’ experience and 65 
percent under 13 years’ experience. In 70 percent of 
the stable cases, there had been no change in the key 
leaders on either side, but in 71 percent of the change 
cases a change in one or both sides had occurred. 
We could not determine from our data, however, 
whether the change in leaders was responsible for the 
change in participation or whether the decision to 
bring about a changed relationship led to a change in 
leaders to implement the new policy. 


SUMMARY AND CONCLUSIONS 


1. Under Perlman’s theory of the job-conscious na- 
ture of trade unionism, one would expect union par- 
ticipation in plant decision-making to be limited to 
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subjects closely related to the size and administration 
of the job territory. Despite the extension of collec- 
tive bargaining to new industries and the rise of in- 
dustrial unionism since the theory was formulated, 
our data give strong support to this view. 

The Perlman theory does not explain why some 
job-related practices are less commonly in union scope 
than others. Our data were too limited to provide a 
factual answer, but did suggest the basis for one. 
Apart from differences in applicability, a possible ex- 
planation lies in the differing intensity with which 
unions desire added voice and managements are re- 
sistant. Our survey indicated very little drive on the 
union side for increased participation, except in the 
case of contracting out and job evaluation, whereas 
there was extensive feeling among managements not 
only to resist further advances but also to regain lost 
ground. 

2. Management and union leaders disagreed both 
on how much union participation there should be and 
on the degree of satisfaction with prevailing practice. 
Moreover, during the 3-4 year period there seemed to 
be a tendency for the parties to diverge further. 

The relative degrees of satisfaction of the parties 
cannot be inferred from the level of participation or 
vice versa. There was greater management satisfac- 
tion with low union participation than with high, how- 
ever. 

3. Differences in union participation among es- 
tablishments can be distinguished with some clarity, 
although the range in our sample is not great. 

4. Why do establishments differ in degree of un- 
ion participation at a point in time? A comparison 
of the highest and lowest establishments in partici- 
pation scores revealed several discriminating factors, 
particularly as regards scope. The factors that seemed 
to discriminate most clearly were community location, 
duration of bargaining experience, and the sexual 
composition of the work force. 
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Management standards also appeared to be closely 
related to the level of participation, although the 
cause-effect sequence was not clear. 

5. The factors associated with different levels of 
union participation at a point in time were not ade- 
quate to explain the changes in levels. Analysis of 
the groups of relationships which changed or re- 
mained stable led to the following conclusions: 

a. Increases in union participation may be the 
product of economic pressures. 

b. In most cases, however, a change in union par- 
ticipation (whether upward or downward) results 
from a change in the standards of the parties or in 
their relative ability to achieve their standards. 

ec. A change in standards seems to be associated 
more often with a change in leadership than when 
the same leaders continue to exercise decision-making 
responsibility. 

d. When an establishment has developed a rela- 
tively high level of union participation there is less 
likelihood of change (either upward or downward) 
than when the level is lower. 

e. The longer a collective bargaining relationship 
has existed, the less likely it is that union participa- 
tion will change. 

f. Where the economic environment is generally 
stable, the union participation level is likely to remain 
stable. When changes in the environment occur, dif- 
ferent types of relationships react in varying ways. 

The preceding summary of our findings suggests 
that the nuclear forces are the job control interests 
of the union, the competitive position of the firm, 
and employer standards on efficiency and freedom 
to manage. At least within the prevailing context of 
American industrial life, the union role appears to be, 
to a considerable degree, self-limiting, both in terms 
of the range of substantive issues and the extent to 
which managerial action requires prior union consent. 
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The Personnel Audit— 
Gateway to the Future* 


A small company, with its plant in a rural com- 
munity some miles from the city in which the execu- 
tive office was located, decided to improve its man- 
agement of the personnel function. While a clerk had 
handled the personnel detail in the past, a personnel 
adviser was hired to advance the function more com- 
petently. To assist him in planning and launching his 
program, a personnel audit was decided on. Since 
the company was not staffed to undertake such an 
audit, a consulting organization was retained. 

An audit is a flexible tool, the full value of which 
can only be gained by designing it to cope with the 
problems of a particular situation. A personnel audit 
can include, if available, an appraisal of the number 
and types of grievances and the number which reach 
arbitration, an analysis of arbitration decisions, turn- 
over ratios for various classes of personnel, recruiting 
and employment costs, staffing ratios as related to 
total employment and sales, supervisory ratios, acci- 
dent frequency and severity measures, workmen’s 
compensation costs, unemployment compensation costs, 
area wage and salary surveys, analysis of wage and 
salary practices and merit review programs, benefit 
plan participation ratios, etc. In the situation being 
considered, the procedures of the audit had to repre- 
sent “the art of the possible.” 





* Condensed from an article by Ernest C. Miller, published in 40 
Personnel Journal 153-159, 169 (September 1961) and printed with 
permission from Personnel Journal. Business address: 100 Park 
Avenue, Swarthmore, Pa. Single copy price $.75. 
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THE PERSONNEL AUDIT 


In view of the lack of quantitative data and since 
the function being audited was in fact just being 
launched an approach appropriate to the needs and 
limits of the problem was developed. This approach 
was described in the introduction to the audit as fol- 
lows: “This audit is designed to better prepare the 
company to plan realistically the direction and amount 
of effort that will be expended to move ahead success- 
fully (in this functional area). The audit ... has 
three phases: 


“a. An analysis of the current activities of the 
personnel department; 

“bh. A survey of the thoughts and opinions of man- 
agement on the personnel function and its 
activities; and 

“ce, A survey of the attitudes of the employee group 
toward those aspects of management and the 
services provided that relate to their well-be- 
ing as individuals and their satisfaction with 
the organization.” 


On the completion of phases (a) and (b) of the audit, 
since many important problems were uncovered, 
problems needing immediate action, the decision was 
made by management not to proceed at that time 
with the third phase of the audit. (This was an un- 
fortunate decision since it overlooked the fact that the 
basic measure of the success of a personnel program 
is in its impact on the attitudes and motivation of 
employees. It also deprived the company of a reliable 
bench mark against which it could later evaluate the 
success of its efforts to improve its programs and 
measure the return it was receiving on the increased 
investment it was making.) 

While a general statement of the responsibilities of 
the personnel department and the personnel adviser 
was available there was marked disagreement among 
members of the management group as to what the 
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department was doing, how it was spending its time 
and money and why it was spending it in these ways. 
To obtain a factual answer to this question the per- 
sonnel adviser kept a daily record of his activity, 
tabulated in half-hour units, for a three and a half- 
month period. Management agreed that this was a 
fairly typical three and a half months and accepted 
it as representative of how the personnel adviser spent 
his time. 

The activity data collected in this way was tabu- 
lated by function, by judged level of professional com- 
petence required to assure satisfactory performance 
and by the operations involved. 

Labor relations, employee services and medical, 
health and safety programs took up 65.7% of the 
personnel adviser’s time. In contrast with this, the 
average practice in industry at the time of the audit 
(1955) was to spend approximately 39.0% of the per- 
sonnel budget in these areas. At this company the 
low areas in terms of time spent were administration, 
planning, policy, organization, staffing and training. 
While staffing requirements were a function of turn- 
over and expansion, and so the need in this company 
was less since there was little turnover and with in- 
creased automation, a reduction in the work force, the 
other areas were probably not receiving the attention 
they deserved. 

Only 36.8% of his time was spent in activities the 
difficulty of which required a person of his training 
and ability; 63.2% of his activity could have been 
successfully handled by an assistant or clerk. This 
fact when added to the evidence of serious under- 
staffing suggested that a personnel assistant should 
have been added to the personnel department. 

The data indicated too little time was being spent 
in Planning and Evaluating, and suggested that a per- 
sonnel assistant could make an immediate contribution 
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by assuming responsibility for the details involved in 
employee services, medical, health and safety, records 
and reports and miscellaneous. 

The company was also badly understaffed by in- 
dustry standards. Only in the labor relations and em- 
ployee services areas did the time spent by the com- 
pany match general industrial practices. 

The company had one employee in the personnel 
department for 300 employees. This was a personnel 
ratio of approximately 0.33. For companies of the 
same size the median personnel ratio from a survey 
of industrial companies was 0.86 in 1954, 1.00 in 1953. 
The ratio in 1954 varied from below 0.64 to above 
1.27. For manufacturing companies in 1954 the median 
ratio reported was 0.70 while it was 1.00 for the 
construction industry. At least one full-time employee, 
preferably at the personnel assistant level, should 
be added to the department. This would raise the ratio 
to 0.67 and would have been in line with general 
practice. 

The personnel adviser would spend more time on 
planning, policies, organization and training. 

The analysis led to these recommendations: 


a. A personnel assistant should be added to the 
personnel department. 

b. A systematic time-activity record system should 
be installed in the personnel department for 
budget development and management control 
purposes. 

c. The personnel department should develop a func- 
tional budget based on 14 functional areas. 

d. Another activity audit should be conducted in 
about a year to determine the direction and ex- 
tent of change in the department’s activities. 


For a review of the impact of the function as then 
managed, or as a basis for planning the future de- 
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velopment of the function, a questionnaire was de- 
veloped which a number of managers were asked to 
complete. 

The questionnaire was completed by the president, 
plant manager, plant superintendent, assistant to the 
president, a few of the supervisory group and the per- 
sonnel adviser. This group was the authority structure 
for the plant. It was possible to assess how success- 
fully the president and plant manager made their 
philosophies and policies known and understood by 
lower organizational levels and how well they under- 
stood, in turn, the thinking and problems of these levels. 

When the questionnaire was given to these members 
of management the consultant on the assignment dis- 
cussed with each man what was being done and why. 

The questionnaire raised questions about personnel 
policies, the personnel department’s organization and 
functions, employee recruitment, selection and place- 
ment, induction and follow-up of new employees, 
training and personnel development, transfer, promo- 
tions and separations, compensation, employee security 
and benefits, employee services, activities and facili- 
ties, personnel records and forms, labor relations, 
plant rules and regulations, communications, commu- 
nity relations and other miscellaneous activities. 

When the completed questionnaires were returned 
the responses of each management member were listed 
in the order of his organization level for each question. 
In this way the consistency of report and opinion by 
level and, in this case, by location at the executive 
office or plant could be assessed. For each question 
a brief summary statement of the current situation, 
the evaluation of the current situation and the recom- 
mendations flowing from this review and evaluation 
was made. 

When each specific question had been analyzed the 
recommendations were consolidated into a summary. 
This summary listing was reviewed with manage- 
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ment to develop an order of priority in which the 
problem areas should be approached. It, of course, al- 
so gave management a framework within which to 
appraise progress against goals periodically. 

Action was taken on the basis of the evidence de- 
veloped by the audit. The personnel department was 
enlarged. A program plan was developed. A proce- 
dure for periodic review and reconsideration of the 
function was installed. The personnel function was 
revitalized and began to make its full contribution to 
the successful management of the company. 

The audit function is an indispensable supplement 
to routine reporting activity, a supplement that uses 
existing records and reports but also concentrates on 
the nuances of performance, the currently non-quanti- 
fiable aspects of getting the job done. All organiza- 
tions require an audit function but it can be located 
either within or outside the organization. If within 
the organization it will frequently need the stimula- 
tion of contact with an external audit group. 

There is no set audit procedure. Audits are oriented 
toward facts and, in opinion rather than factual areas, 
toward multiple opinions from a sample of respondents 
from the groups interested in and concerned about the 
activity. Audits should be designed to help line man- 
agement to do a better job, not as punitive instru- 
ments of exposure. A manager on whom a highly 
critical audit report is prepared should be given the 
opportunity to correct the conditions subject to crit- 
icism before any general distribution of the audit re- 
port is made. 

Auditing is a control concept, as general in its pos- 
sible application as there are activities to control. 








Recent Employer Alliances 
in Perspective* 


A new development in an old guise has occurred 
in American industrial relations. Some of the coun- 
try’s largest employers have gone beyond informal 
intercompany understandings and are presenting a 
common front in their bargaining with major unions. 

Whatever the current meaning of these moves, it 
should be noted they are but another chapter in an 
old story. Employer solidarity in the industrial rela- 
tions field long antedates labor solidarity. In many 
instances interfirm unity was achieved without formal 
organization, but it was no less real for that reason. 
Nor are formal ties among large companies wholly 
new to American industry. Group employer bargain- 
ing has been in effect for many years not only in the 
railroad industry but also in newspaper publishing in 
large cities, ocean transport, shipbuilding, and, on the 
West Coast, in paper and pulp and motion picture 
production. 

There are three principal considerations, however, 
which give this development more than passing inter- 
est. The big automobile and steel producers possess 
great economic staying power, prestige, and influence. 
The decision of these firms to bargain as two bodies 
testifies to the strength of the organized labor groups 
with which they deal and to the severity of the 
economic strains which they have been experiencing. 





* Condensed from an article by Frank C. Pierson, published in 
1 Industrial Relations 39-55 (October 1961) and printed with per- 
mission from Industrial Relations. Business address: Institute of 
Industrial Relations, University of California, Berkeley 4, Cali- 
fornia. Single copy price $1.25. 
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By the same token, the achievement of greater unity 
among these companies enhances the very considerable 
strength they already possess, giving them substan- 
tially wider latitude as a group than they would have 
enjoyed individually. 

Moreover, the timing and circumstances of this de- 
velopment heighten its significance. The country is 
facing a rather different economic prospect in the six- 
ties from that of the fifties. Market forces within 
industries and among industries, regions, and coun- 
tries are reasserting themselves. Such pressures are 
pushing many firms back into the competitive system 
again, and many ideas about labor relations are being 
reformulated in the process. 

Finally, this type of bargaining is likely to yield 
a rather wide diversity of policy outcomes in different 
industries, since it increases the range of choices open 
to employers. At the same time group bargaining re- 
duces the number of effective policy-making units, 
thereby tending to enhance the importance of any one 
decision. The impact of this development on the coun- 
try’s system of labor relations could be far-reaching 
and accordingly deserves the closest attention. 

Before turning to an assessment of group bargain- 
ing by larger firms, we shall briefly review similar 
bargaining by small, highly competitive firms. Joint 
employer action has been common for many years 
in the latter group and their experience provides a 
number of useful parallels and contrasts. 


Group Bargaining Among Small Firms 

The classic case of interfirm bargaining is afford- 
ed by industries like bituminous coal mining or build- 
ing construction in which employers tend to be small 
relative to their union counterparts, product competi- 
tion either on a national or local market basis is 
intense, capital requirements relative to labor require- 
ments are low, and profit margins are narrow. Un- 
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der these circumstances the individual employer is 
unlikely to be able to cope either with the upward 
cost pressures exerted by disciplined union groups or 
with the cost cutting tactics of rival firms not yet 
brought under effective union control. Once a sub- 
stantial segment of employment in such industries or 
market areas is unionized, the inducement for the em- 
ployers to organize in an effort to control pressures 
from these two sources becomes powerful indeed. If 
hiring is done through the unions or serious labor re- 
cruiting problems arise, firms are under still more pres- 
sure to get together. Once unions become firmly 
established in such industries, they usually prefer to 
bargain with employers in groups rather than indi- 
vidually. 

The effects which are likely to follow from their 
joint dealings are less easily described. Perhaps the 
most tangible change is the more professional char- 
acter of the labor policies of individual firms under 
this type of bargaining. Questions involving contract 
negotiations and administration are henceforth 
handled in a more systematic, carefully formulated, 
and better informed manner. The likelihood of dis- 
similar concessions being made on the basis of similar 
facts is reduced, and relations between individual em- 
ployers and their unionized workers are put on a more 
orderly footing. 

Second, under this type of bargaining the ironing 
out of differences in the employment conditions of 
individual firms is carried further. Employers are 
grouped into more sharply defined categories. Dif- 
ferences in working conditions among firms are sub- 
ject to more definite tests. Wage structures and oth- 
er terms of employment are consolidated. 

Third, the emergence of united employer fronts in 
industries of this sort generally marks an important 
step towards more permanent, solidly based relation- 
ships between the parties. By the same token, drastic 


26 








eae 









EMPLOYER ALLIANCES 


changes in the industry’s labor relations structure, 
as, for example, the unseating of a union by a rival 
group, becomes less likely. 

Fourth, a united employer front in such industries 
marks a shift towards a common market view of the 
individual firm’s particular problems. Similarities, 
rather than differences, within a given group tend 
to be emphasized. 

Whether group employer as opposed to single com- 
pany bargaining among small, highly competitive 
firms tends to raise or lower wages and prices, restrict 
or expand output, or increase or decrease labor strife 
is debatable. More important as determinants are the 
strength and type of unionism involved, the severity 
and extent of competitive pressures, and the level of 
labor skills required. 

It is possible to speak somewhat more definitely 
about the effect of association bargaining in highly 
competitive industries on the frequency and serious- 
ness of labor disputes. As already noted, group em- 
ployer bargaining is apt to indicate acceptance of 
unionism by the more important firms in these in- 
dustries on a permanent, equal-status basis. Hence, 
the number and length of protest actions associated 
with organizing efforts and the early status of un- 
ionization are likely to be considerably reduced. It 
is no coincidence that some of the longest periods of 
industrial peace are to be found in certain of these 
industries. Yet association bargaining is no guarantor 
of stability, as the record in coal makes clear. It also 
seems likely that when strikes occur they will have 
more serious consequences for customers and the gen- 
eral public. 





Group Bargaining Among Large Firms 

This brief review of group employer action among 
small, highly competitive firms suggests a number of 
contrasts to relationships among large, less intensive- 
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ly competitive firms in various branches of heavy in- 
dustry and some nonmanufacturing fields. In these 
industries, the individual firm typically commands 
far more resources to cope with unions on an inde- 
pendent basis. Labor costs are usually a smaller per- 
centage of total costs and the possibility of com- 
panies either continuing limited operations or drawing 
on accumulated inventories in the event of a strike 
is much greater. 

A system of informal collaboration appears to be 
admirably suited to the needs of leading firms in such 
industries. There are evidently strong influences keep- 
ing the managements of such firms apart and equally 
strong influences bringing them together with respect 
to labor policy-making. On the one hand, the major 
firms in these industries want to retain scope for in- 
dependent action. On the other hand, it is obviously 
a matter of the first importance that each of the major 
firms in such industries be kept informed of the plans 
and decisions of the others. Each company is keenly 
aware that the most costly settlement reached by any 
one of them will probably have to be accepted by the 
others. It is hardly surprising that dealings between 
leading firms in such industries are marked by a 
certain wary intimacy in which interfirm collabora- 
tion falls considerably short of complete unity. 

This kind of limited parallelism is also a natural 
by-product of the relations between the major firms 
in these industries and their smaller rivals. The com- 
mon concern is to keep wage and related costs from 
rising, piecemeal or through concentrated union pres- 
sure, to exorbitant levels. 

On the basis of these considerations the emergence 
of formal bargaining ties among some of the coun- 
try’s largest companies seems all the more puz- 
zling. In a number of cases, however, rather special 
factors are involved. Consider first the labor rela- 
tions pattern in railroads, ocean transport, and ship- 
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yards, three industries which have dealt with unions 
through industry or regional groups for many years. 
All three of these industries have many dealings with 
the government in which common employer represen- 
tations and decisions are required. Settlements in col- 
lective bargaining directly affect the rates or prices 
which the government will be called on to grant. Un- 
der these circumstances, employer unity has long 
since become a necessity. 

The other large-scale industries in which employers 
bargain through formal groups also have rather spe- 
cial characteristics. A number, such as the motion 
picture producers, are concentrated in certain areas 
and/or are made up of a very few, large firms. 
Others, like newspaper publishers, deal with highly 
skilled and highly disciplined union organizations 
which control vital labor services. No one pressure 
seems clearly dominant, but a major factor in most 
cases is the scope and strength of the unions involved. 
In almost all cases, however, the relation between un- 
ion policy and economic environment is such that em- 
ployers are quite literally pushed into making formal 
bargaining alliances with one another. 

It would be easy to exaggerate the differences be- 
tween formal and informal alliances among large 
firms. Formalizing the ties between certain companies 
gives the group added strength and permanence, but 
does not necessarily alter underlying relationships. 
In assessing the significance of group employer ac- 
tion in such industries, it is therefore appropriate to 
treat formal and informal groupings together. 


Effects of Group Bargaining Among Large Firms 

A comparison of the effects of group employer 
bargaining in large-firm and small-firm industries 
yields some interesting results. Perhaps the most im- 
portant consideration is that various market and in- 
stitutional relationships frequently limit the influence 
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of employer groups in both types of industries, though 
much more severely in competitive than in noncom- 
petitive industries. 

As noted earlier, the principal effects of employer 
association bargaining among small, highly competi- 
tive firms have been to professionalize their labor pol- 
icies, reduce interfirm differences in wages and em- 
ployment conditions, promote stable union-employer 
relations, and encourage market-wide approaches to 
labor policy questions. Few, if any, of these effects 
can be attributed to group activities among large firms, 
since most had set their policies along these lines 
before the company groupings emerged. And a big 
employer determined to follow independent policies 
with respect to any one of these matters would hardly 
be deflected by his fellow employers anyway. 

The principal effect of collective employer action 
among large firms is usually seen when there is a 
critical issue. The closed shop provided such a rally- 
ing point in earlier periods, wage inflation did later, 
and the problem of restrictive practices and work 
rules has recently. On collateral questions, differences 
in plant conditions and management philosophies are 
likely to preclude common policies. 

The effects of group company bargaining on the 
tone or style of union-employer relations in such in- 
dustries may be divided between flexible accommoda- 
tion and rigid containment. Among small, highly com- 
petitive firms employer association bargaining is 
almost always associated with more stable labor rela- 
tions structures. Among large, less competitive firms 
group bargaining may move in this direction, as ex- 
perience in West Coast paper has shown. On the other 
hand, it may signalize a definite hardening of employ- 
er attitudes, as appears to have been the case in basic 
steel. A policy of rigid containment may be held to 
for long periods, as in newspaper publishing, or it 
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may be considerably modified only to be reinstituted 
later, as in the railroad industry. In some instances, 
the development of a united front among employers 
has led to greater centralization of policy-making at 
higher levels of authority. However, this is far less 
characteristic of group bargaining among large firms 
than among small. In most instances the same key 
firms appear to control major decisions. 

These diverse results reflect the fact that manage- 
ments of large firms, individually or collectively, have 
rather wide latitude in their choice of labor policies. 
Employer associations representing small, highly com- 
petitive firms, by contrast, are typically hedged in 
tightly either by union controls or market forces, or 
both. 

As to the comparative effects of such bargaining in 
these two types of industries on wages, prices, and 
related economic variables, there is little evidence to 
go on. Generalizing about the issue is difficult be- 
cause the approaches of employer groups toward at- 
taining this objective vary so widely. Some clues are 
afforded by recent developments in particular indus- 
tries, however. 


Strike Insurance Pacts 

At least three industries in which leading firms 
are large and competition is generally limited—air- 
lines, newspaper publishing, and railroads—have de- 
veloped formal plans for providing struck firms 
with financial assistance. 

The strike defense plans combine a limited measure 
of flexibility with a considerable degree of employer 
solidarity. The unions in these industries have been 
generally successful in extending important gains 
from one firm to others. However, by making it pos- 
sible for any one of their number to withstand the 
pressure of a strike, the employers are acting to pro- 
tect the interests of the group as a whole. 
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The tendency for employers participating in such 
plans to act in concert will certainly be strengthened. 
The important fact, however, is that strike aid plans 
could not have emerged in the first place if unity 
among the major firms had been lacking. The com- 
mon purpose reflected in these plans is more one of 
limiting the gains of unions than eliminating unions 
altogether, i. e., they are more the product of union 
strength than of union weakness. 

While it appears true that strikes under these vari- 
ous plans have tended to lengthen, and that the un- 
ions themselves are closing ranks to counter the coun- 
ter-moves of the employers, there is no evidence that 
labor organizations have been materially weakened by 
these developments. 


Employer Unity in Automobiles and Basic Steel 

A number of implications for the future can be 
briefly noted. 

First, the solidarity which has evolved among the 
major firms in these two industries is quite insecure 
and limited. 

Second, the employers in both fields were obliged 
to make common cause since the concessions which 
the unions had previously won or were still seeking 
could not be tolerated in the economic environment of 
the late fifties. The alliances were a direct outgrowth 
of the development of looser product and labor mar- 
kets and of the resurgence of competitive forces both 
domestically and abroad. 

Third, there is no question but that the common 
front established by the major automobile and steel 
companies helped to moderate the 1958 and 1959 set- 
tlements. 

How much influence should be attributed to the 
united stand of the employers in these two settlements 
is hard to say. At the very least their decision to 
stick together provided an approach, perhaps the only 
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practical one open to them, for limiting the gains of 
the two unions. Beyond this, it helped bring long-run 
considerations into focus and geared individual com- 
pany strategies more closely to the interests of the 
industries as a whole. 

The posture of the two unions in future bargaining 
in these industries will inevitably be changed by this 
development as well. Both unions must now reckon 
with the possibility of stiffer resistance and firmer 
stands on key issues. Longer and more costly strikes 
may occur. Since rejection of the unions’ terms has 
become both more likely and more costly, the unions 
will henceforth tend to move with greater discretion. 
In this way, employer unity supplements the damp- 
ening influences associated with slack labor markets 
and becomes the institutional device through which in- 
creased product competition blunts the unions’ de- 
mands. 

Fourth, while employer unity in these two industries 
is the logical outgrowth of the changed economic en- 
vironment and has resulted in a hardening of employer 
bargaining policies, the companies still enjoy wide 
latitude. The range of choice open to the companies on 
issues lying outside the usual collective bargaining 
area has in no way been narrowed by decisions to 
bargain as groups. Indeed, the effort of the firms to 
gain tighter controls over labor costs may induce them 
to change long-standing pricing policies and tradi- 
tional practices in other areas as well. 

True, the first steps towards important innovations 
in labor relations, as the examples of American Mo- 
tors in automobiles and Kaiser in basic steel attest, 
are apt to be taken by a single company. The 
dominant group of firms in an industry must seek com- 
promise solutions acceptable to the majority of the 
companies and so will be inclined to view innovations 
in the labor area with skepticism and suspicion. 
Nevertheless, the decision as to whether a particular 
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innovation is to have any general significance rests 
with the major companies as a group. Nor is a nega- 
tive, unimaginative response a necessary result in the 
long run of closer employer collaboration. The advent 
of this type of bargaining in automobiles and basic 
steel could ultimately encourage more, not less, broad- 
ly inventive approaches to industrial relations in these 
two industries. 

Fifth and last, the development of closer ties among 
the major automobile and steel companies could prove 
to be an important step towards creating a limited 
national wage-price policy or a national approach to 
other major issues. This is not to suggest that a united 
stand by the big automobile and steel companies 
would automatically guarantee noninflationary agree- 
ments in these two industries; perhaps all that could 
really be counted on is that employer unity would 
cause considerable industrial unrest. Nevertheless, 
lacking a high degree of parallelism among these key 
firms, collective bargaining in a high pressure environ- 
ment would almost surely yield inflationary results. 

Somewhat paradoxically, unity is likeliest to emerge 
among large firms when, from the viewpoint of check- 
ing inflationary pressures, it is needed least. Con- 
versely, employer unity is apt to languish in “good 
times” when inflation threatens and united company 
action is needed most. With rising defense expendi- 
tures and increasing activity in other fields in the 
months ahead, it would not be surprising if individual 
producers in major industries broke ranks and settled 
on the best terms possible. Nor would it be surpris- 
ing if government spokesmen urged these same em- 
ployers to stand together in keeping wage pressures 
under control. 


Conclusion 


Group employer bargaining is not so much an inde- 
pendent influence as a facilitating mechanism through 
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which certain purposes and policies may be realized. 
In industries in which firms are small and highly 
competitive, unity among employers becomes an in- 
tegral part of efforts by unions, and perhaps by some 
of the larger firms, to prevent undercutting of em- 
ployment standards. The effectiveness of employer 
organizations under these circumstances in achieving 
this fundamental purpose is much more a function of 
the strength of the unions than of the employer 
groups. In industries in which firms are large and 
few in number, employer unity tends to become the 
focus of efforts by management to control increases 
in labor cost resulting from union pressure on indi- 
vidual firms. Whereas in small-scale industry em- 
ployers organize as much against other employers as 
against unions, in large-scale industry defense against 
the unions becomes almost the sole objective. 

In the future, the extent and general direction of 
employer group action will largely depend on economic 
conditions. In a full-employment, inflationary environ- 
ment, large firms are likely to revert to single-com- 
pany bargaining, coming together again under loose- 
market conditions. The effect of closer unity among 
large firms is to moderate any further increases in 
wages and prices, but market trends remain the major 
determinants. Greater solidarity among major produc- 
ers in large-scale industry may also lead to some 
sharpening in industrial tensions, depending on the 
particular direction which group action takes. Group 
bargaining among small, competitive firms, on the 
other hand, almost always contributes to greater in- 
dustrial peace. 

Although market conditions shape the general char- 
acter of interfirm dealings in labor relations, the 
range of possible outcomes is wide. In highly com- 
petitive fields, the unions largely control the particu- 
lar path of development, but in less competitive fields, 
employer groups exercise considerable influence. The 
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resulting patterns of industrial relations in the latter 
fields vary from concern with short-run, limited goals 
to emphasis on long-run, rather wide-ranging objec- 
tives. Group employer organizations among large firms 
are more likely to take a broad view of their role 
than are organizations representing small firms, a 
factor which may prove important in any effort to 
combine public and private planning in collective bar- 
gaining. The desirability of encouraging greater em- 
ployer solidarity involves a difficult value judgment, 
but if, as seems likely, group employer bargaining is 
destined to become increasingly important in the fu- 
ture, there is no reason why it cannot be given a posi- 
tive and creative role. 
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Thievery in the Plant* 


Any firm finds it embarrassing to be victimized by 
employees in full view of customers, competitors, and 
stockholders. It is perhaps fortunate for executive 
morale that merchandise thefts receive far less public 
attention than embezzlements of money. The wench- 
ing, pony-playing cashier who flees town receives a 
big play in the press. 

Far less colorful are the anonymous employees who 
methodically raid warehouse stocks, who distribute 
merchandise gratis to confederates, who connive with 
truckers to divert legitimate shipments—or who sell 
stolen goods to the employer’s own customers. Yet 
merchandise theft is far more common. It compro- 
mises far more employees. It is harder to control. And 
it burdens business with huge costs. 

A specialist in the problem estimates that employees 
make off with more than a billion dollars worth of 
goods a year. His total is based on estimates of losses 
in ten industry groups, but only in the case of depart- 
ment stores and grocery staples are his figures de- 
rived from industry-wide studies of inventory short- 
ages. His figure is at least plausible. 

Merchandise thefts are a special problem in depart- 
ment stores, both because the stores are vulnerable 
(they had an average inventory shortage of 1.35 per 
cent in 1960) and because their normal profit margins 
from merchandising are low, less than 2 per cent of 
sales. Shortages are partially accounted for, of course, 





* Condensed from an article by Irwin Ross, published in LXIV 
Fortune 140-143, 202-207 (October 1961) and printed with permis- 
sion from Fortune. Business address: Fortune Magazine, Time & 


Life Building, Rockefeller Center, New York 20, N. Y. Price $10 
a year. 
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by clerical errors, damage, and shoplifting. An of- 
ficial of S. Klein department stores in New York 
estimates that “a minimum” of 60 per cent of Klein’s 
inventory shrinkage is caused by internal theft. 

Employee theft is also a large problem in electronics, 
cosmetics, drugs, and other industries in which small, 
easily secreted items are accessible to employees. Mc- 
Kesson & Robbins, for example, calculates that the 
inventory shortage in its wholesale drug operation 
comes to 0.5 per cent of sales—or over $2 million, 
75 per cent of which it lays to employee theft. 

Employee theft is an unpleasant subject, but never- 
theless it is one of the facts of business life. Some of 
it is petty and carried on by cynical workers who 
look on their pilferings as a way to supplement their 
earnings. But certainly in the aggregate it can quite 
soberly be regarded as a great scandal for which man- 
agement can often blame its own laxity and short- 
sightedness as much as the cupidity of some of its 
employees. Companies that are alert to the problem 
have developed a variety of techniques to thwart 
larcenous instincts in their plants and stores. 

Typically, the merchandise thief betrays no pro- 
nounced neurotic drive. He is the average employee, 
who may never before have stolen and who would 
recoil in shock from a proposal to take money. At first, 
he may see nothing at all unusual in modestly helping 
himself to the company’s products. 

Often pilferage stops there. The danger, however, 
is that the employee may go on to steal merchandise 
to accommodate his friends. One day it occurs to him 
that he might as well sell the stuff. He is perhaps 
encouraged by his more sophisticated colleagues, who 
know how to dispose of the loot. A well-organized 
commercial ring eventually comes into existence. 

Men who would never rob a bank or hijack a truck 
often show immoderate ingenuity in hoodwinking 
their employers. Over the period of a year, for ex- 
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ample, four stock handlers relieved a Chicago depart- 
ment store of $40,000 worth of merchandise. The 
store had a rule that an employee could not carry 
out a parcel unless it bore an official stamp. One 
member of the group had enough enterprise to steal 
the stamp and have a duplicate made. Employees 
have developed all manner of ways of concealing 
goods on their persons. 

Many employers, of course, are casual about the 
theft problem principally because they are unaware 
that they have one. Eventually, of course, an inven- 
tory shortage should show up, but the controller’s 
office may still be unaware that a theft has occurred. 
Some outrageous thefts have come to light only by 
sheer accident. It is noteworthy, for example, that only 
10 to 15 per cent of all fidelity losses are covered 
by insurance. 

What can management do about the theft problem? 
Basic to any theft-control program, of course, is a 
well-publicized company attitude of concern and vigi- 
lance that is broadcast throughout the company. 
Sometimes the effort takes the form of overt propa- 
ganda—wall posters and the like warning of the pen- 
alties of theft. But the most important elements in a 
control program concern plant protection, internal 
controls, and pre-employment screening. 

Large companies tend to take plant protection seri- 
ously. A perimeter fence surrounds each of Ford’s 
seventeen assembly plants. Every person and vehicle 
entering and leaving the factory area goes past a 
guard. In most instances, the employees’ parking lot 
is outside the fence. Where it is inside, cars are sub- 
ject to random inspection. 

Lunch boxes are also frequently examined—on a 
spot-check basis. Scrap removal receives a good deal 
of attention. There is also periodic examination of 
trash at the dump, to turn up smuggled parts or tools. 
At the shipping dock, guards routinely check the cab 
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and undercarriage of each out-going truck for hidden 
goods. 

Not all theft is avoided through such precautions. 
Yet they make a big difference, and companies that 
are sloppy about the rudiments of plant protection 
usually pay for it. Slipshod security was responsible 
for one of the most blatant theft cases on record, 
which drained the Lightolier Co. of Jersey City of 
$125,000 worth of goods over a five-year period. 

Since plant-protection procedures cost money to in- 
stall, some companies are willing to do without them 
until the theft losses begin to exceed the cost of pro- 
tection. Certain internal controls are as important as 
plant protection. In every step, from material pro- 
curement and production through warehousing and 
shipping, responsibilities should be so divided that the 
functions of one employee act as a check on those 
of another. Thus, the production manager should not 
control the inventory taking; shipping clerks should 
not do the order picking. Rather, the warehouse man- 
ager should properly be in a position to check that 
production has not shortchanged him; the shipping 
department should exercise a similar control over or- 
der picking. 

Such a system of divided responsibilities naturally 
require a tight web of internal documents—requisi- 
tions and receipts, production and shipping orders, 
with automatic routing of duplicate copies to all in- 
terested parties and with the accounting office in a 
position to match the separate pieces of paper and 
spot discrepancies. To make sure all controls are work- 
ing, the company’s internal auditors periodically spot- 
check the entire process. Once a year, outside auditors 
ride herd on the internal auditors. Primary respon- 
sibility, however, still goes directly to the department 
head, who also takes spot checks and makes controlled 
errors to see if they are properly reported. 
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For theft prevention, one of the most effective in- 
ternal controls is of course a perpetual inventory— 
the system whereby a running total is kept (additions 
and subtractions being made daily) of the amount of 
merchandise that should be on hand. With this figure 
always available, a physical count can be taken at any 
time to see if a shortage has developed and an investi- 
gation can be launched while it may still be useful. 

Where internal controls are weak, management is 
open to thefts of astonishing size. A few years ago, 
for example, the New York book-publishing firm of 
Maemillan Co. suffered a $300,000 loss in paper stock. 
The thief was the paper buyer, who had enough au- 
thority to ship supplies to outside firms and appro- 
priate the proceeds. He also controlled the inventory 
records and for seven years was able to cover up the 
thefts by juggling his figures. 

Authorities all agree that the best systems of in- 
ternal control can be wrecked by collusion. Collusion, 
after all, can cut across the divisions of responsibility 
so sharply defined on the organizational chart. The 
effectiveness of a system of control can perhaps be 
gauged by the amount of collusion necessary to sub- 
vert it. Thus it is the better system that would require 
the collusion of three rather than two strategically 
placed employees in order to move merchandise; elab- 
orate conspiracies are obviously less likely to occur. 

Many firms think it shortsighted to rely entirely 
on internal controls and an alert guard force to pre- 
vent theft. In their view, rigorous pre-employment 
screening is an essential component of a comprehen- 
sive program. 

A growing number of firms with acute theft prob- 
lems require a lie-detector test as part of their pre- 
employment screening program. The polygraph ma- 
chine, as its operators prefer it to be known, registers 
variations in the subject’s pulse rate, breathing, 
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blood pressure, perspiration, as he is put through a 
series of questions. When the subject lies, his anxiety 
or guilt causes slight physiological changes, which 
show up as “bounces” on the graphs produced by 
the machine; a trained operator is presumably then 
able to spot the lie. 

In pre-employment screening, the lie detector is pri- 
marily used to verify past honesty. Some companies 
regard it as highly effective. Since 1956, McKesson 
& Robbins has required a polygraph test of appli- 
cants for jobs in ninety of its drug divisions, as well 
as for “sensitive” posts elsewhere in the company; 
about 1,000 persons a year are now tested. 

In a number of firms, the lie detector is also used 
in periodic rechecking of employees (“Did you steal 
anything in the last six months?”’) and, more fre- 
quently, as an aid to detection. After a loss has oc- 
curred, all possible suspects are asked to submit to 
tests; most of them do. 

The polygraph offers a few problems to employers 
who use it. One problem concerns the competence of 
polygraph operators. There are an estimated 600 
nonmilitary operators in the country, yet no state has 
provisions for licensing or certification. Authorities 
agree that incompetents abound in the field. This 
consideration deters some employers from using the 
device; others doubt that it is necessary or fear the 
effect on employee morale. On occasion, a union will 
kick up a fuss when a firm asks its workers to sub- 
mit to a test. 

Not quite so controversial among security men is 
the question of using undercover agents to ferret out 
thieves. Some firms find that an undercover opera- 
tion is the speediest way to gather intelligence, and 
have no hesitancy in saying so. Other companies re- 
gard the practice as repellent, or find that union re- 
quirements about posting job openings make it diffi- 
cult to plant an undercover man where he may be 
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wanted. A few companies have got themselves deeply 
and unpleasantly entangled in undercover operations. 

But no system of prevention means much while 
management’s basic attitude toward the problem is 
tolerant. And most companies today are still remark- 
ably tolerant. The thief is usually fired, seldom prose- 
cuted. Many managements fear adverse publicity 
(as well as damage suits for false arrest when cases 
do not stick). Nevertheless, errant employees are of- 
ten heartened by knowledge that the company is un- 
likely to go to court. 

















Self-Determination Elections Among 
Previously Unrepresented Employees 
in Fringe Groups: A Re-examination* 


The purpose of this article is to re-examine the 
self-determination election doctrine as applied to pre- 
viously unrepresented employees in fringe groups. 
The principles related to the election process have 
become increasingly important to the practicing labor 
lawyer. An evaluation of this nature is particularly 
timely in light of the recent pronouncements in D. V. 
Displays Corp., 134 NLRB No. 55 (1961), wherein the 
Board reversed, in part, an established policy with 
regard to self-determination elections. 

Section 9(b) of the Wagner Act entrusted the Board 
with the task of determining in each case “the unit 
appropriate for the purposes of collective bargaining.” 
The statute was generally silent as to the criteria 
which the Board should apply in making such deter- 
minations. More specifically, it made no mention of 
the self-determination election concept. In Globe Ma- 
chine & Stamping Co. in 1937, three petitions were 
placed before the Board for consideration—one seek- 
ing a production and maintenance unit and two 
seeking separate craft units of polishers and punch 
press operators. Recognizing that any or all said units 
were potentially appropriate, the Board effectively 
took refuge behind its now oft-quoted statement that 
“where the considerations are so evenly balanced, the 





* Condensed from an article by George H. Cohen, published in 
50 The Georgetown Law Journal 187-204 (Winter 1961) and 
printed with permission from The Georgetown Law Journal. Busi- 
ness address: The Georgetown Law Journal Association, Wash- 
ington, D. C. Single copy price $1.50. 
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determining factor is the desire of the men them- 
selves.” Separate elections were then directed in all 
these voting groups. Thus the concept of directing 
self-determination elections originated from what was 
essentially a craft vs. industrial unit problem. 

As could be expected, a multitude of cases have 
been presented to the Board since Globe, albeit on 
facts far removed therefrom, which have also raised 
the self-determination election issue. A detailed case- 
by-case analysis shall be intentionally avoided in favor 
of a discussion limited to the most fundamental situa- 
tions of concern to the Board from a policy-making 
standpoint. 


A 


Type (A). The petitioner, currently representing 
employees in unit X, requests the inclusion of previous- 
ly unrepresented employees Y in an overall unit 
X + Y. A petition by the incumbent union raises a 
question concerning representation in its traditional 
unit, and also requests the inclusion in or addition 
to that unit of a group of previously unrepresented 
employees. Generally, these latter employees consti- 
tute either a so-called “fringe” or “residual” group. 

Assuming the Board finds that such fringe employ- 
ees properly belong in the existing unit, the question 
then arises whether it summarily places these employ- 
ees in the overall unit and directs one election or first 
ascertains their desires by directing a self-determina- 
tion election. In essence, this was the very issue to 
which the Board addressed itself in the landmark 
Waterous Co. and Zia Co. cases. They vividly reflect 
the diametric positions which the Board has taken. 

The 1950 Waterous decision became the vehicle by 
which the Board ushered in its new policy of refusing 
to direct self-determination elections among previous- 
ly unrepresented fringe employees in the above-men- 
tioned limited circumstances. 
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After evaluating anew its relative merits in the Zia 
case of 1954, Waterous was summarily rejected. This 
policy reversal was accomplished with a minimum of 
explanatory comment. 

Prior to D. V. Displays, Zia was automatically cited 
as binding precedent with unfailing persistency wher- 
ever incumbent unions petitioned for overall units, in- 
cluding previously unrepresented employee fringe 
groups. The citation left its imprint on cases involv- 
ing fringe groups composed of, inter alia, plant cleri- 
cal employees, janitors, model shop employees, fore- 
man clerks, tabulating servicemen and stockroom em- 
ployees. 

The impact of the Zia doctrine has extended far 
beyond Type (A) circumstances. Thus Zia has gov- 
erned irrespective of whether the petitioner or inter- 
venor requested an addition to its existing unit, 
irrespective of whether a question concerning repre- 
sentation was raised in the overall unit or in the 
fringe group alone, and irrespective of whether, in a 
two-union situation, there had been a bargaining his- 
tory in one or both of the units. 

For the moment, the discussion will be confined 
to the Zia problem as presented in Type (A) situations. 
D. V. Displays furnished an excellent point of depar- 
ture. There the joint petitioners raised a question 
concerning representation in the overall unit composed 
of the existing multi-employer unit of production and 
maintenance employees and certain miscellaneous 
categories of previously unrepresented plant employ- 
ees. This latter group, including photographic and 
maintenance employees (charwomen, regular part- 
time maintenance men and driver-maintenance men), 
had been historically excluded from the production 
and maintenance unit despite common duties, super- 
vision, interests and terms and conditions of employ- 
ment. The employer, a group of five firms, had 
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bargained with one of the petitioners on a multi-em- 
ployer basis for several years. 

A Board majority, Chairman McCulloch and Mem- 
bers Brown and Fanning, agreed in D. V. Displays 
to revise the Zia doctrine insofar as it applied to Type 
(A) cases. 

There seems to be no reason for giving effect to 
a bargaining history where, as in D. V. Displays, the 
incumbent union itself voluntarily chooses to disregard 
this history by filing a petition requesting an election 
in a unit more extensive than its existing unit. 

Secondly, a reversal of Zia would guarantee more 
appropriate units. 

Thirdly, while the Board’s long term adherence to 
Zia is noteworthy, it need not be regarded as con- 
trolling. It makes very little sense for the judiciary 
to follow precedent solely for the sake of preserving 
stability in the law. It makes even less sense where 
quasi-judicial agencies such as the NLRB are involved. 

Lastly, a discussion concerning the philosophical 
justification for directing self-determination elections 
among previously unrepresented employees in fringe 
groups brings into play two overlapping and some- 
times conflicting concepts, namely, protecting individ- 
ual emplovee rights and fostering collective bargain- 
ing. 

The Zia doctrine certainly does not lend itself to 
the creation of optimum bargaining units. On the 
other hand, in principle, self-determination elections 
amount to nothing more than the exercise by individ- 
ual employees of their “freedom of choice.” The 
utopian connotation which this phrase conveys to 
members of a democratic society helps to explain 
Zia’s natural appeal and hence its extended life span. 

Self-determination elections provide the one instance 
where individual employees can officially make them- 
selves heard with respect to what constitutes an ap- 
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propriate unit and with which of their fellow employ- 
ees they will be associated for bargaining purposes. 

Congress’ overriding concern was to promote, fos- 
ter and encourage collective bargaining, the modus 
operandi selected to achieve industrial peace and 
stability. Given a conflict between this goal and in- 
dividual employee interests concerning appropriate 
units, the former takes precedence. Both the Wagner 
Act and the Taft-Hartley Act themselves contain 
many built-in features which place restrictions on the 
aforementioned individual employee rights. 

Quite clearly, the legislature intended that individ- 
ual employee interests would necessarily take a back 
seat where they did not go hand-in-hand with the 
attainment of effective collective bargaining. Conse- 
quently, it does not appear that the protection of free 
choice for the individual employee alone constitutes 
a satisfactory basis for directing self-determination 
elections. The Board would be faced with some 
anomalous situations indeed were it to reach any other 
conclusion. 

Even apart from the Board’s ruling in D. V. Dis- 
plays, there exists another ground for not directing 
self-determination elections. Why should Zia be con- 
trolling where the facts of a given case negate the 
presence of a fringe group? Cases wherein the un- 
represented employees constitute a sizeable group, nu- 
merically comparable to or larger than the historical 
unit, could be distinguished from Zia on the facts alone. 


IL. 


Type (B). Petitioner, currently representing em- 
ployees in the existing unit X, now seeks to represent 
the previously unrepresented group of fringe employ- 
ees Y without raising a question concerning repre- 
sentation in the overall unit X + Y. 

When presented with problems of this nature, the 
Board first ascertains whether the duties, interests 
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and terms and conditions of employment of the un- 
represented employees are such that these employees 
properly belong in the existing unit. If they do, a self- 
determination election is directed among the employ- 
ees in this one voting group. Assuming that they cast 
their ballots for representation, they will be taken to 
have indicated a desire to be part of the existing unit, 
and the petitioner may henceforth bargain for them. 
Given a vote against representation, the existing unit 
remains intact. 

Even when the Waterous “no self-determination 
election” concept reigned supreme, the Board never- 
theless directed such elections if a petition only raised 
a question concerning representation among the pre- 
viously unrepresented fringe employees. By expressly 
choosing in D. V. Displays to forego the convenient 
path of following Zia under the particular facts pre- 
sented therein, the Board implicitly left other related 
problems open for future resolution. Among the first 
which comes to mind involves the question of what 
impact, if any, the D. V. Displays ruling will have 
on the resolution of Type (B) problems. 

By eliminating self-determination elections in Type 
(B) circumstances, the Board would, in effect, place 
a petitioning union in the position of either having 
to agree voluntarily to modify its original unit re- 
quest and face an election in the overall unit, or of 
having the petition dismissed. 

At first blush this result seems unduly harsh. But 
the petitioner admitted the appropriateness of the 
overall unit by filing the petition. In addition, since 
it presumably enjoys the benefits associated with a 
prior history as exclusive bargaining representative, 
a petition withdrawal is unlikely. The possibility that 
fringe employees would lose the right to vote for 
representation therefore becomes remote. 

Theoretically, uniform treatment of petitions is war- 
ranted if the Board is motivated by the same desires 
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in both Type (A) and Type (B) problems, namely, 
to foster collective bargaining by insuring that it takes 
place within the framework of appropriate units. 
This goal is accomplished in Type (A) problems by 
directing one election in the overall appropriate unit. 
Similarly, in Type (B) cases the goal is achieved 
by dismissing the petition for the fringe employees, 
thus indicating that if the petitioner wishes to repre- 
sent these employees, it must file a petition for the 
overall appropriate unit. 

In practice, however, the Board may feel that the 
price for reversing Zia in Type (B) problems—to wit, 
that fringe employees could be deprived of any im- 
mediate representation—exceeds the evil sought to be 
remedied. 


IIT. 


Type (C). Petitioner, hitherto a stranger union, re- 
quests an overall unit X + Y including both those em- 
ployees in the historical unit X, represented by the 
incumbent (intervenor), and the previously unrepre- 
sented fringe employees Y. 

The key element distinguishing this problem from 
those discussed above is that the request for an ex- 
panded unit originates with the petition of the stranger 
union rather than the incumbent. Under such circum- 
stances, the incumbent-intervenor and/or the employer 
normally can be expected to allege that the petitioner’s 
unit request is improper and that the only appropriate 
unit is the one evidenced by the prior bargaining 
history between the parties. 

In Petersen & Lytle, the Board held that the inter- 
ests of preserving established contract units was of 
paramount significance. Consequently, an election was 
directed in the existing unit, and the previously un- 
represented employees remained sans voting privileges. 
The Board pointed out that “our finding in this re- 
spect, however, shall not preclude a later determina- 
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tion based upon a new petition and a sufficient show- 
ing of representation, that these employees may be 
offered an opportunity to vote as to their inclusion 
in the larger unit herein found appropriate.” 

A host of similar rulings held that self-determina- 
tion elections were proper but had to await the filing 
of a second petition. The Board eventually modified 
this position by eliminating the requirement that a 
petitioner go through the motions of filing a second 
petition, and to date, with but one notable exception 
in Reynolds Metals Co., the Board has consistently 
extended Zia’s scope to comprehend Type (C) situa- 
tions. 

When analyzing Type (C) problems, the preserva- 
tion of established bargaining relationships becomes 
a vital consideration. By directing self-determination 
elections in Type (C) cases, the Board guarantees the 
incumbent’s right to maintain its status as bargaining 
representative in the historical unit, whereas direc- 
tion of an election in the overall unit flies in the face 
of the incumbent-employer bargaining history. 

In support of Zia it may also be argued that al- 
though the Board is disposed to find overall units 
more preferable than smaller units, it cannot be 
blinded to what apparently has been a satisfactory 
and workable relationship. This argument is very 
persuasive where there has been a bargaining history 
for all the employees in two (or more) existing units 
and the direction of an overall election would have 
a disruptive effect on both bargaining units. How- 
ever, its applicability to the instant situation is open 
to question. For here the historical unit does not en- 
compass the entire employee complement, and direct- 
ing an overall election would have a less disruptive 
effect, especially where no well-established pattern of 
bargaining was discernible. 

The prospect of disregarding the magical words 
“bargaining history” will undoubtedly be met with 
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many cries of displeasure. It is suggested that this 
displeasure may often be more emotional than ration- 
al. 

A policy decision to reverse Zia in Type (C) cases 
would enable the Board to comply more fully with 
Section 9(c)’s mandate that labor and management 
bargain collectively within appropriate units. Further- 
more, the Board will be indirectly benefited to the 
extent that the knotty “pooling of votes” problem is 
avoided. 

A reversal of Zia in Type (C) situations on the 
other hand, will not automatically provide a panacea. 
Thus the possibility of “no representation” might be 
increased, a possibility which would neither enhance 
the cause of collective bargaining nor the stability of 
bargaining relationships. 

Employees would either gain representation in the 
overall unit or go unrepresented, whereas under Zia the 
employees get two additional bites at the “representa- 
tion apple.” 

Although the foregoing discussion has by no means 
exhausted all the ramifications of the self-determina- 
tion election doctrine as applied to previously unrep- 
resented fringe groups, it is hoped that it has provid- 
ed the reader with a sampling of the diverse factors 
which the Board will be called upon to weigh in its 
future rulings on the Zia problem. D. V. Displays, 
by its very terms, constitutes a limited retreat from 
Zia. It may, however, set the stage for a comprehen- 
sive Board re-evaluation of this entire area of rep- 
resentation case law. 











Product Mix for Fringe Benefits* 


Whether they like it or not, most companies today 
offer their employees some sort of a fringe package. 
In most cases, the package was put together in a 
piecemeal fashion—and at the initiative of a union. 
The time has come, however, for management to take 
an active and positive role in producing a planned 
package, based on what it thinks is best for the com- 
pany and for its employees. 

Most of the items in today’s fringe package are at 
least indirect results of pressure and expediency at the 
bargaining table. Compounding the effects of such 
unplanned growth is the fact that even today, when 
fringe payments often amount to $1,000 per employee 
per year, many firms still seem to regard these items 
as throwaways. I shall try to show that: 

1. Management should know why it is giving each 
fringe item. 

2. The cost of each item to the company should be 
determined. 

3. <A logical package should be planned, giving the 
optimum return for the cost incurred. 

Regardless of the lackadaisical attitude often taken 
toward fringe benefits, no one who really studies the 
matter will deny their importance—economically, 
psychologically, and physically. 

On the economic side, with fringe benefits ranging 
up to over 60% of payroll, their importance to the 
employer can be denied even less. 





* Condensed from an article by Joseph H. Foegen, published in 
39 Harvard Business Review 64-68 (July-August 1961) and printed 
with permission from Harvard Business Review. Business address: 
Graduate School of Business Administration, Harvard University, 
Boston, Mass. Single copy price $2.00. 
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The number and variety of fringe items are sub- 
stantial. One authority lists 105 separate items, bro- 
ken down into 4 categories; extra payments for time 
worked, payments for time not worked, payments for 
employment security, and payments for employee serv- 
ices. In another breakdown, the Chamber of Com- 
merce, in apportioning the 21.8% of payroll ascribed 
to it, divides fringe payments into the following 
groupings: legally required payments (employers’ 
share only), 3.9%; pension and other agreed-upon 
payments (employers’ share only), 6.8%; paid lunch, 
rest, wash-up time, and so on, 2.3% ; payments for time 
not worked, including vacations, 6.9%; and other 
items, 1.9%. 

It seems rather obvious that all of the 105 fringe 
items mentioned are not of equal importance, either 
to the employers or to the employees. Some items, 
such as Social Security payments, are legally required 
of employers, and so not much can be done about them. 
Others, such as paid vacations, are strongly en- 
trenched by custom. But when we get beyond these 
basic items, the possibility of eliminating, combining, 
adding, or rearranging some of the more “marginal” 
benefits becomes greater; yet this requires manage- 
ment to break out of the rut it traditionally has been 
bumping along in. 

Harold J. Ruttenberg, for 10 years a bargaining 
representative of the Steelworkers’ Union, stated that 
for the past 20 years the traditional reply to union 
cost-raising demand has not been a counterdemand 
in any real sense, but merely a meeting of the union 
demands either by raising prices or by trying to cut 
costs in other areas. 

In the last few years, however, management’s 
tendency has been toward taking a more active part 
in bargaining. Management’s new efforts in this di- 
rection have involved an attempt to contain the union 


54 




















PRODUCT MIX FOR FRINGE BENEFITS 


on important matters or at least to keep some control 
over the direction the bargaining discourse was head- 
ing. In other words, under this approach the initia- 
tive in bargaining would be shared. 

But even if the most aggressive, intelligent man- 
agement conceivable had the greatest bargaining skill 
imaginable, would that management find it possible to 
take fringe benefits away from employees once they 
have them? The answer is clear. The possibility of 
revoking a fringe item after it has been bargained 
for has been proved repeatedly. 

The next question is whether or not such action can 
be justified. It can, in the first place, be justified 
economically, although much depends on the current 
state of business. 

The revocation of fringe benefits can also be justi- 
fied, under certain conditions, from an ethical stand- 
point. If the action taken is necessary to improve 
the overall position of the firm, then, from a long- 
run point of view, it will be to the union’s benefit also. 

The taking away of certain fringe items can also 
work out in practice. Employees may be perfectly 
“agreeable” to making the change if, in their opinion, 
they will get more than they give up, or if they know 
they will have a chance to “adjust the adjustment” 
in future bargaining sessions. 

Just as a company has to decide on the proper mix 
of products which will maximize its long-range prof- 
its, so companies need to determine the proper mix 
of fringe benefits which will maximize employee sat- 
isfaction and assure efficient production. 

Each company must first ascertain whether or not 
there is some optimum combination of fringe benefits. 
This package would depend upon such things as the 
type of industry the company is in. The optimum 
would also depend on the working conditions or loca- 
tion encountered. Qualifying each company’s search 
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for its optimum fringe combination, of course, is the 
amount of money that the company is willing to spend 
on such benefits. 

The first step for any company to take is the 
assembling of basic cost data on all of the fringe 
items. This is admittedly a large order, since statis- 
ties in this area are not too plentiful. 

The second step, once all the available fringe cost 
data are gathered, would be to make a judgment as 
to how much money is available to cover the cost of 
all fringe benefits for a given future period. The basic 
labor cost figures would have to be considered here, 
as well as estimated or budgeted costs in other opera- 
tional areas, estimates of sales volume, and so on. 

A third step would be to assign preference values 
to each fringe item. For this purpose it would be 
necessary to devise some sort of a weighted numerical 
scale which takes into account, in computing the over- 
all value of the item, at least three different considera- 
tions: 

1. Legal requirements—if a certain fringe item was 
required by law, a maximum value would have to be 
assigned. 

2. Employee preference—the opinion survey is at 
present perhaps the most popular, and in many respects 
the most practical method used here. However, de- 
pending on the size of the firm, other methods such 
as the formal interview or even informal conversation 
could presumably be used. 

3. Management preference—certain fringe items 
are for various reasons preferred by the firm. 

The next step in the application of the product-mix 
approach would be to decide on the optimum com- 
bination of the various benefits. This phase is, of 
course, the crux of the whole issue. The decision 
usually requires judgment—not mathematical certain- 
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ty. The person making the decision would carefully 
consider the various fringe items possible, the relative 
preference shown for each by both management and 
employees, the estimated cost of each, and the total 
amount of money available for the whole fringe pack- 
age. Mentally weighing each factor, and balancing 
one against the other, the person or committee in 
charge would make the decision. 

Some of the methods used in operations research 
could be applied to aid the decision-making process 
required. 

There are a great many variables and combinations 
of fringe items available to any given company. Most 
of these items either are, or at least with some re- 
search can be, put in quantitative terms. Since cost 
and morale are always important, the use of probabili- 
ty models in trying out the various alternatives would 
be ideal here, because such models are relatively low 
in cost, and because trying out alternatives in model 
form would minimize the adjustments needed after 
the plan was installed, adjustments which could ad- 
versely affect morale. 

There are certain limitations to the application of 
operations-research techniques to fringe determina- 
tions. Here are two of the most basic: 

(1) The area of fringe costs is still notorious for the 
lack of statistical information available. Not only are 
costs of specific items not known in many cases, but 
little is also known about the effects that individual 
fringe items have on turnover, morale, and produc- 
tivity, or how employees balance fringe in general, 
or, as individual items, against wage increases. 

(2) The judgment that has to be made in ranking 
the various fringe items can be criticized. Arbitrary 
preference on the part of management is certainly 
far from being scientific. And an opinion survey, 
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aside from being only a “snapshot” at one moment 
of time, is not much better. However, as true as these 
things are, judgment is not limited to this particular 
area of fringe benefits. It is constantly being used 
in such things as merit rating, leveling in time study, 
economic forecasting, and so on. In fact, the basic 
function of management is to a large extent making 
considered judgments, based on as many facts as hap- 
pen to be available. 

The charge can also be made that this product- 
mix approach is a static thing, good only for one 
moment of time. To a certain extent this is true. 
Business conditions are always changing. However, a 
static situation is at least partially assured by the 
negotiated labor agreement. Therefore, this aspect of 
the business environment is at least relatively stable 
and allows the product-mix approach to be used. 

It might be added that the approach here seems to 
involve what might be called a “lump of fringe” con- 
cept, somewhat similar to the “lump of work” theory 
so well-known to labor economists. There is only so 
much money available for fringe benefits, and some- 
how it has to be spread among the various fringe pos- 
sibilities. Thus, this concept can be criticized also on 
the basis that a static condition is required before 
operations-research techniques can be used effectively. 
Again, however, the same explanation given in the pre- 
vious paragraph holds true. 

As a final criticism, even the basic assumption of 
the whole approach, that there is in fact some optimum 
combination of fringe benefits, might be questioned. 
It must be remembered, though, that I have not said 
that there is an optimum fringe mix for each indus- 
try. All I have said is that wise managements would 
do well to ascertain whether such an optimum can 
be determined. It does seem, however, that to the ex- 
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tent that business itself if logical, fringe benefits 
should also be logical, that they should not be allowed 
to grow at random, or solely at the whim of unions. 

This whole approach is not meant to be anti-union 
in any sense of the term. Rather, what is meant is 
that, through taking a logical, objective, planned, in- 
tegrated attitude toward the fringe package, rather 
than the haphazard, uncoordinated, passive one that 
has unfortunately been too often the case up till now, 
the long-run and even the short-run welfare of both 
workers and company will be improved. 
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Impartial Public Review of Internal 
Union Disputes: Experiment in 
Democratic Self-Discipline* 


On April 8, 1957, some 2700 delegates to the Six- 
teenth Constitutional Convention of the UAW voted 
overwhelmingly in favor of creating the international 
union’s Public Review Board (PRB). 

Especially in the past twenty-five years, American 
unions have experienced significant developments 
both internally and in relation to society in general. 
This paper will examine certain of these developments 
in respect to the parts they have played in creating 
the conditions which have given birth to impartial 
public review of internal union disputes. The paper 
will also examine the structure of the UAW’s Public 
Review Board and its activities during the three and 
one-half years of its existence. 


The Changing Role of Labor Organizations 
in American Society 


Until 1937, when the Wagner Act was declared con- 
stitutional by the United States Supreme Court, the 
external threats to the existence of unions over- 
shadowed all their other problems. 

Collective bargaining agreements containing provi- 
sions for a union shop or other forms of union securi- 
ty whereby membership in a union is compulsory were 
comparatively rare. Any workman who joined a union 





* Condensed from an article by Jerome H. Brooks, published in 
22 Ohio State Law Journal 64-96 (Winter 1961) and printed with 
permission from Ohio State Law Journal. Business address: Ohio 
State University, Columbus, Ohio. Single copy price $1.50. 
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was fully aware that exposure of his action might 
result in his summary discharge and, as sometimes 
happened, it might also cause him to be blacklisted 
from employment elsewhere in the community or the 
industry. The workmen and their unions affected by 
such drastic employer action rarely, if ever, had any 
legal remedy. 

Since the passage of the Wagner Act, the increase 
in union size, strength, and scope of activity has been 
truly phenomenal. Sympathetic treatment by public 
officials has become the rule and not the exception 
in many localities. As a result, great changes have 
been wrought. It is submitted that there are four such 
changes or developments which are especially ger- 
mane to our inquiry. 

First is the principle of majority representation. 
The fundamental theory of representation is expressed 
in the Wagner Act and repeated verbatim in section 
9(a) of the National Labor Relations Act. A union 
which is recognized as the exclusive bargaining repre- 
sentative has the right to act effectively in relation 
to the pay, hours, and other conditions of employment 
of all employees of the employer involved. 

At the instant recognition is accorded a union by 
an employer, any number of employees affected, short 
of a majority, may desire not to be represented by 
the union or any union. Any number of the employ- 
ees, whether they desire or do not desire to be repre- 
sented by their collective bargaining agent, may take 
a position opposite to it when a particular issue 
arises. Finally, any number—large or small—of the 
employees constituting the majority which originally 
selected the union may thereafter have changed their 
desires. However, absent unusual conditions, the rep- 
resentative retains its right to bargain on behalf of 
all the employees for at least a year after the certifi- 
cation following the election. NLRB contract bar rules 
may preclude the decertification or other elimination of 
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the union as the bargaining agent until the collec- 
tive contract expires or until it has been in effect for 
two years, whichever occurs earlier. 

Secondly, the great majority of collective bargain- 
ing agreements now in existence contain some form 
of union security clause. Most provide for a union 
shop, whereby attainment of membership in the union 
within a certain number of days after employment 
commences is a condition of continued employment. 
It is this type of arrangement which is suggested by 
the proviso to section 8(a)(3) of the National Labor 
Relations Act, as amended. For many members of 
American labor organizations, their membership is 
voluntary in the full sense of the word but for many 
others it undoubtedly is not. 

Next, the concept of mandatory and permissive sub- 
jects of collective bargaining has expanded consider- 
ably since the passage of the Wagner Act in 1935. 
Beyond the areas of subject matters about which bar- 
gaining is mandatory, although neither of the parties 
is required to do so, they may voluntarily bargain 
about any subject matter they choose, provided public 
policy is not violated. The area in which the employee 
is free to bargain individually with his employer and 
to otherwise determine his conditions of employment 
diminishes proportionately as the area in which his 
collective bargaining agent successfully bargains with 
the employer expands. 

Finally, unions, employers, and communities in which 
heavy concentrations of unions and their members are 
to be found have in many instances greatly increased 
in size and complexity in the past few decades. This 
expansion has resulted, in the case of many unions, in 
a more complex development and arrangement of their 
internal structures. 

At the same time, corporations with thousands of 
employees on their payrolls and with installations 
scattered among the several states of the United 
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States have become commonplace. In some instances, 
employers in the same field have grouped together and 
bargained collectively with the union or unions in- 
volved on an industry-wide basis. In other instances, 
two or more unions with related interests have com- 
bined or closely coordinated their efforts while bar- 
gaining with an employer or group of employers. 
Expansion of the federal, state and local govern- 
ments into new fields of activity and control, has 
greatly increased the impact on each of us of the 
social, political and economic decisions made by others. 
Because of their diverse membership, unions are es- 
pecially interested in, and affected by, such decisions. 
Since his bargaining agent’s activities have expand- 
ed with our changing times to the point that the di- 
rect wages earned and the number of hours worked 
have become but a small part of the total area of 
such activities, the result is frequent and natural con- 
flict within the union structure concerning narrow 
issues and broad ideologies. It appears that as so- 
ciety becomes more complex, increasingly divergent 
opinions develop within the union concerning the best 
solutions to issues and problems in which the member- 
ship is interested, especially when broad social, politi- 
cal and economic implications exist. This means that 
the individual whose interests lose out will often feel 
he has been abused by his union leaders. Disgruntled 
individuals, both with and without just cause, can be 
found in all organizations. One of the challenges we 
face in our increasingly pluralistic society is to pro- 
vide adequate machinery within these organizations 
to enable the nonconforming member to exercise his 
rights. There can be no internal union democracy un- 
less adequate machinery exists to resolve internal dis- 
putes with justice for all involved. In this context, 
it is the writer’s observation that by far most chal- 
lenges to the decisional activities of union officials 
concerning internal union matters properly go only 
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to the soundness of the judgments exercised and not 
to the integrity of the officials involved. 


The Branches of Government Within the Union 


The legislative functions of unions are usually per- 
formed at the international level by their constitution- 
al conventions and executive boards and at the local 
level by the memberships at their general meetings. 
The executive functions are performed at the inter- 
national and local levels by the officers, executive 
boards, and councils. The imbalance exists in respect 
to the judicial functions. In many instances the very 
decision or action the aggrieved member desires to 
appeal has been promulgated by the official or offi- 
cials who will sit in judgment on the appeal. This is 
hardly the separate judicial branch of government 
contemplated for rendering decisions in a democratic 
way. 

At the local union level, the judicial process ordi- 
narily involves either trials of members by local trial 
tribunals or appeals from actions and decisions of lo- 
cal officials. 

Local union memberships tend to divide into incum- 
bent and opposition factions. Not infrequently the 
basis of charges that a member has violated union 
rules stems from such factionalism. The member 
against whom charges have been filed (and who is 
in the disfavor of local union officials because he is 
in the opposing faction) finds little solace in the pro- 
cedures used to select those who sit in judgment on the 
charges against him: the tribunal which tries him is 
either constituted of those with whom he is in dis- 
favor or else selected or elected by them. 

The UAW amended its constitution in 1957, when 
its Public Review Board was created, to provide for 
the selection of the trial tribunal by drawing at 
random a given number of names of the members at- 
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tending the first local meeting held at least five days 
after the member has been notified of the charges 
against him. This is done by placing cards bearing 
the names of the members attending that meeting into 
a container. The order in which the names are drawn, 
by chance, from the container determines the com- 
position of the tribunal. Provision for peremptory 
challenge is made. 

In some unions the tribunal of last resort within 
the union’s internal appeal structure is the interna- 
tional executive board. More often, the constitutional 
convention serves this function. Neither body is an 
ideally neutral and impartial tribunal for this pur- 
pose, especially when the issues involved have a back- 
ground of union politics. Thus, in sixty of seventy 
sampled cases the international president or executive 
board, through the power of selection of the appeals 
committee of the convention, controlled to some degree 
the ultimate review the convention accorded appeals. 


External Review of Internal Union Affairs 


The question arises whether a member who is dis- 
satisfied with the internal review his union offers may 
successfully seek relief from the courts in lieu of us- 
ing the internal procedures. There are several hurdles 
which the member desiring to do so must first sur- 
mount. In some jurisdictions, unions cannot be sued 
as entities although the nature of the relief sought 
often makes them indispensable parties to the action. 
This entails the use of a class suit, at best a difficult 
procedure. In some circumstances, the member who 
brings his union into court may also encounter the 
common-law rule prohibiting a member from suing an 
unincorporated association for damages because one 
cannot sue oneself. The member also may be required 
in his court action to show that a property right he 
possesses has been invaded. 
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The most formidable hurdle facing the member who 
wishes to go directly into court to enforce his rights 
vis-a-vis his union is the rule in most jurisdictions 
requiring that he exhaust the appeal procedures with- 
in the union’s structure before initiating court action, 
where the union constitution so requires. Exception 
to the exhaustion rule is made where the internal 
remedy would be “futile, illusory or vain, or amount to 
a practical denial of justice.” 

In the Labor-Management Reporting and Disclo- 
sure Act of 1959, Congress created a significant change 
in the relationship of the courts to the internal af- 
fairs of labor organizations. The basic policy of the 
United States Government prior to 1959 was to re- 
frain from interfering with union affairs unless the 
affairs involved or affected the employment relation- 
ship of a member or members with a particular em- 
ployer or group of employers, or, independent of their 
union setting, unless the affairs were in violation of 
the criminal or civil law. 

Among other things provided for in the Omnibus 
Act of 1959 is protection, including judicial relief, for 
union members concerning certain aspects of their 
membership relationship with their unions even 
though their employment relationship is not involved. 
In this act, Congress has sought to police many of the 
internal activities of unions. Title I established a Bill 
of Rights for all members. District courts of the Unit- 
ed States have been given jurisdiction in section 102 
to grant relief in instances where title I rights have 
been infringed. Title II pertains to the reporting du- 
ties of unions and employers and their representa- 
tives. In title III Congress provided safeguards per- 
taining to the establishment of trusteeships whereby 
control and operation of subordinate bodies is as- 
sumed by the parent labor organization. Federal dis- 
trict courts have been granted jurisdiction to enter- 
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tain actions filed either by the Secretary of Labor or 
by members of unions in instances where it is alleged 
that certain sections of title III have been violated. 
Section 401 of title IV outlines certain standards 
of conduct for union elections and provides relief in 
subsection (h) where union constitutional provisions 
pertaining to the removal of elected officials are in- 
adequate. Title V provides safeguards pertaining to 
the fiduciary responsibilities and bonding of certain 
classes of representatives of labor organizations and 
the lending of money by labor organizations to their 
officers and employees, and prohibits the payment by 
such organizations of fines levied against officers and 
employees upon conviction of any wilful violation of 
the act. 

It seems clear that the “reasonable hearing proce- 
dures” contemplated by section 101(a)(4) of the 1959 
act include, in the case of a UAW member, exhaustion 
of an appeal to the PRB when the UAW constitution 
gives that body jurisdiction over the controversy. 

To date two court cases have been adjudicated in 
which the exhaustion requirements of the act have 
been considered in connection with the PRB. In Gray 
v. Reuther, the complaint alleged that certain conduct 
of International President Reuther and other UAW of- 
ficials constituted, among other things, a violation of 
title I of the act. The court held the pleadings lacked 
sufficiently specific allegations of ultimate fact to al- 
lege a cause of action pursuant to the act. The clear 
import of the court’s remarks was that invocation of 
the PRB’s processes was a condition precedent to the 
institution of the action before the court. 

Substantially the same matter was relitigated be- 
fore a different member of the same court in a second 
cause also entitled Gray v. Reuther. This time the 
complaint alleged, among other things, that title I, 
IV, and V violations had occurred. The court in dis- 
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missing the complaint, held the exhaustion of internal 
remedies requirements of the act apply not only to 
title I, but to title IV and V proceedings also. 

Before qualifying to file a complaint with the Secre- 
tary of Labor pursuant to section 402(a)(1) and (2), 
a member must invoke his union’s internal proce- 
dures; thereafter, he must exhaust the internal reme- 
dies available, unless no final decision has been 
reached by the union within three months after he has 
invoked its procedures. The Secretary, presumably, 
has both the jurisdiction and the duty to process the 
complaint immediately since he must commence civil 
court action within sixty days after the filing of a 
meritorious complaint by a member. It is clear Con- 
gress intended to give unions only three months dur- 
ing which they are to have the exclusive right to 
resolve section 401 disputes; thereafter the member 
may, if he chooses, seek internal aid. 

Section 101(a)(4), however, does not lend itself to 
such facile interpretation. Sharp division arose among 
labor lawyers concerning a basic interpretation of that 
section’s proviso that a “member may be required to 
exhaust reasonable hearing procedures (but not to ex- 
ceed a four-month lapse of time) within [the union], 
before instituting legal or administrative proceedings 
against such organizations or any officer thereof.” 

There appears to be unanimity of opinion that Con- 
gress intended and the proviso requires that the union 
be given the exclusive right for four months after 
invocation of its procedures to resolve the dispute. 
During that period, outside agencies may not inter- 
fere in the matter, provided the internal hearing pro- 
cedures are reasonable. After the union has had a 
four-month oportunity to resolve the dispute and its 
appeal procedures have not been exhausted, the mem- 
ber may seek assistance from an outside forum. Di- 
vergent opinions exist concerning the effect of the 
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proviso once the four-month period has expired. The 
principal question is whether the outside forum should 
proceed immediately to resolve the dispute. 

Undoubtedly Congress intended to take strong 
remedial action when it passed the Landrum-Griffin 
Act. It would appear that Congress intended, when 
it wrote the proviso into section 101(a)(4), to offer 
more than limited relief. If [a restricted] interpreta- 
tion is adopted, it would appear to follow that a mem- 
ber may with impunity file a civil action against his 
union without first invoking its internal procedures 
only if the procedures are not “reasonable.” The 
difficulty is that the word “reasonable” is capable 
of no exact definition in the context in which it is 
used in the proviso. It is unlikely that Congress de- 
sired to place or keep the member in the awkward 
position of subjecting himself to severe penalty by 
his union for commencing outside action if it is sub- 
sequently determined that under all the circumstances 
of his particular case his argument, made in good 
faith, that the internal procedures were unreasonable, 
cannot be sustained. As of the date of the preparation 
of this paper, there have been no appellate court cases 
which have interpreted the proviso. In the reported 
decisions of the United States district courts which 
so far have been concerned with its interpretation, 
the courts found it unnecessary to consider the full 
implications of the proviso. 

Where the internal appeal procedures of a union 
are unreasonable because unconscionable delay is in- 
volved, or the pertinent constitutional provisions or 
other union rules or the manifest attitude of the un- 
ion’s officials who would sit in judgment preclude a 
fair hearing, undoubtedly most courts will continue, as 
they do today, to assert jurisdiction over the matter, 
notwithstanding the failure of the member to invoke 
the internal procedures. If the procedures are rea- 
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sonable in the above sense, the writer suggests most 
courts will stress the permissive rather than the man- 
datory aspects of the proviso. 

What effect will the proviso have on impartial pub- 
lic review? If the authoritative interpretation ulti- 
mately adopted is that the proviso does not change 
the rules concerning the exhaustion of internal reme- 
dies, obviously the advantages and disadvantages to 
unions of the use of a system of impartial public 
review will remain as before. If it is determined ul- 
timately that the proviso guarantees the right to a 
member to institute title I action against his union 
no later than four months after invoking its internal 
procedures and to have the action immediately proc- 
essed to completion the role of impartial public review 
will have been dealt a blow, the size of which is 
open to speculation. 

There is a strong tradition among trade unionists 
against the use of outside tribunals to resolve internal 
union disputes. Whatever the courts might decide 
concerning the effect of the proviso upon the exhaus- 
tion of remedies rule, there will be a broad area re- 
maining in which impartial public review can play a 
significant role. 


Impartial Public Review in Operation 


Of the three North American unions which have 
adopted impartial public review systems, the Up- 
holsterers International Union of North America, 
AFL-CIO (UIU), the first to do so, created its Public 
Appeal Board in 1953. Since its creation, the UIU 
Board has decided but one case and is presently con- 
sidering another. The relatively limited membership 
of the UIU, the limitation of the jurisdiction of its 
board to disciplinary case appeals, and the replace- 
ment of the trial boards which hear the evidence and 
make recommendations (formerly composed of gener- 
al executive board members) with outside, legally 
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trained hearing officers who are not otherwise con- 
nected with the UIU, undoubtedly have contributed 
to the relative scarcity of cases. 

As of October 14, 1960, the United Packinghouse 
Workers of America, AFL-CIO (UPWA), system of 
impartial public review, limited to questions concern- 
ing violations of the AFL-CIO Ethical Practice Codes, 
was still being formed and its procedures had not 
been finally determined. 

This leaves the UAW’s Public Review Board as the 
only body which has been sufficiently active to per- 
mit evaluation of the constitutional provisions govern- 
ing its procedures and powers in the context of the 
activities in which it has engaged to date. 

Undoubtedly three factors contributed to the deci- 
sion to amend the UAW constitution in April, 1957, 
to create the PRB. These were the imbalance then 
existing in the UAW’s internal appeal procedures 
which resulted from the absence of an impartial 
judiciary, the then growing unfavorable public opinion 
attributable to the increasing tempo of the McClellan 
Committee, and the favorable public opinion which 
the UAW reasonably anticipated would flow from the 
bold action whereby outsiders would be empowered 
to sit in judgment on the internal activities of the 
union. 

The PRB consists of seven members whose terms of 
office are for the period, ordinarily two years, between 
constitutional conventions. The international presi- 
dent selects the names of the candidates which, if 
approved by the international executive board, the 
supreme authority of the union between conventions, 
are submitted to the convention for ratification. Any 
vacancy occurring between conventions is filled by 
international presidential appointment, subject to the 
approval of the international executive board. How- 
ever, the international president must fill the vacancy 
by appointment of an individual selected from a list 
of names submitted to him by the remaining mem- 
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bers of the PRB. There are no constitutional provi- 
sions whereby a member may be removed from PRB 
office. 

Except as to the source of its funds, the PRB is 
entirely independent of the UAW until the succeeding 
convention when its members’ terms of office expire. 
In an effort to give the PRB greater financial inde- 
pendence than the constitution requires, a practice 
has been established whereby a balance of $30,000 
was created in a depository in the name of the PRB; 
quarterly, sufficient funds are transferred by the in- 
ternational secretary-treasurer to the PRB to reim- 
burse it for its previous quarter’s expenditures. 

The PRB maintains its own, separate office at 1408 
David Stott Building, Detroit 26, Michigan, a down- 
town Detroit office building. The PRB is completely 
autonomous concerning its professional and office 
clerical staff and the accounting and other profes- 
sional services of which it avails itself. Its full time 
employees presently consist of an executive director, 
David Y. Klein, who is an attorney with labor law 
experience, and his office secretary. 

From April, 1957, when it commenced its operations, 
through September 30, 1960, the PRB issued 27 for- 
mal and 13 informal decisions. In addition to the 
processing of the above cases, the PRB handles per- 
haps a hundred inquiries a year, of which approxi- 
mately fifty to sixty are classified as informal com- 
plaints. 

By far the most frequent, difficult, and substantial 
type of decision the PRB has been called upon to 
make during its three and one-half years of existence 
is that concerning the scope of its jurisdiction, as de- 
lineated in the UAW constitution. 

Whether the PRB has authority, without a com- 
plaint having been initiated by a member, to assert 
jurisdiction and undertake an investigation or exam- 
ination of any action or operation of the UAW which 


72 























IMPARTIAL PUBLIC REVIEW 


might involve an ethical practices codes violation has 
been a vexing question. The PRB has strongly hint- 
ed it has no such power. For the PRB effectively to 
engage in policing an area as broad as that encom- 
passed by the codes, a very large staff, roaming 
throughout the United States and Canada, would be 
required. To date, the PRB has indicated no propen- 
sity for undertaking such an investigatory, non-judi- 
cial function. 

As indicated, fifty or sixty informal complaints are 
made to the PRB annually. UAW members, often un- 
familiar with their procedural rights under the union 
constitution, request the PRB’s office for relief from 
action or inaction of the union or its representatives 
which has adversely affected them. The problems 
most frequently encountered involve seniority and/or 
grievance processing. Almost invariably, the member 
has made insufficient or no effort to process his 
complaint within the internal appeal procedures. In 
such a situation, the complainant is carefully instruct- 
ed by the PRB staff representative concerning his 
procedural rights under the UAW constitution and 
the steps which must be taken under the appeal pro- 
cedures before the matter is ripe for formal PRB ac- 
tion. In a comparatively few instances, it appears 
to the PRB representative that the office of the in- 
ternational president may be unaware of the subject 
matter of the complaint and that an investigation by 
that office, depending on what is ascertained, might 
result in remedial action. In such instances, for in- 
formational purposes only, an informal report of the 
substance of the informal complaint is made by the 
PBB to the office of the president. 

As to whether the PRB should go farther and con. 
tact the office of the international president concern- 
ing informal complaints which it has received, great 
care must be exercised, in the opinion of the writer. 
There is always the danger that such contact, coming 
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from a reviewing authority, will have a coercive ef- 
fect on union officials no matter what the intent be- 
hind it may be. 

Any UAW member may appeal any action, decision, 
or penalty of his local union to the international exe- 
cutive board and thereafter to the constitutional con- 
vention. The defeat by the local general membership 
of any motion constitutes action. Hence, any member 
may raise any issue before the international executive 
board simply by submitting it to the general mem- 
bership of his local in the form of a motion, and after 
its defeat, appealing to the executive board; if he is 
still unsuccessful, he may, as a matter of right, be 
heard thereafter by the constitutional convention. 
This is true regardless of the triviality of the subject 
matter which may be involved or the lack of damages, 
direct or indirect, to the appellant. Instead of appeal- 
ing from the international executive board to the con- 
vention, the member has the alternative of appealing 
to the PRB in (cases arising under articles dealing 
with such matters as dual unionism, trials of mem- 
bers, local elections, misappropriation of funds). A 
substantial number of the cases appealed to the PRB 
since its inception involved the question of whether 
grievances were handled properly. In no case to date 
has the PRB found that fraud, discrimination, or col- 
lusion with management was involved in the handling 
of a grievance. 

In the opinion of the writer, it is most wise that 
the constitution grants so narrow a review by the PRB 
in cases involving disputes over grievance handling. 

The UAW constitution further states in part “that 
in no event shall the Public Review Board have juris- 
diction to review in any way an official collective 
bargaining policy of the International Union.” Again, 
it is difficult to quarrel with the reason behind this 
limitation. If the PRB were to review official collec- 
tive bargaining policies in the context of appeals in- 
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volving grievance handling, it would be delving into 
the substantive aspects of the case before it. To date, 
the PRB has restricted itself in the main to safe- 
guarding procedural rights. 

“Hearings” before the PRB are granted as a mat- 
ter of right in those cases in which substantial issues 
exist. The PRB made it abundantly clear that the 
type of hearing the constitution envisages in such cir- 
cumstances is oral argument, based on the record 
previously made, directed to the substantial issues 
involved. Only that evidence offered to it which was 
part of the record before the tribunal from which 
the appeal was made will be considered by the PRB 
unless persuasive reasons have been established by 
the moving party for not having presented the evi- 
dence at an earlier stage of the case. Further, the only 
new evidence which the PRB has accepted in any case 
before it so far has been that which was incidental 
or supplementary to the evidence already a part of 
the record. 

In resolving the cases before it to date, the PRB 
appears clearly to have been primarily concerned with 
the question of whether the appellants enjoyed all 
of the procedural rights to which they were entitled 
under the UAW constitution. In respect to substan- 
tive issues, the PRB has unmistakably exhibited a re- 
luctance to superimpose its judgment upon that of the 
international executive board and any subordinate 
bodies which earlier considered the matter. Nor has 
the PRB exhibited any disposition to reach to the 
moral, statutory, or common law and to reject or ignore 
the plain meaning of any provision of the UAW con- 
stitution which disposes of the issues of a case before 
it. In its decisions so far, the PRB has referred to 
such outside sources only as an aid in interpreting 
the constitutional provisions before it or as evidence 
of the soundness of its resolution of the issues before 
it. It has exhibited no tendency so far of becoming 
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a Frankenstein, overpowering its creator, the consti- 
tutional convention, and acting inconsistently with the 
convention’s desires. 

The UAW constitution makes PRB decisions final 
and binding. Will the courts enforce a PRB decision 
if a suit for its enforcement is brought by the party 
victorious before it? And will the courts review a 
PRB decision if the losing party before it files an 
action to set aside the decision? No cases have con- 
sidered these questions yet. 

If the international union or one of its subordinate 
bodies were to refuse to take the specific action direct- 
ed in a PRB order, the opposing party should be able 
to obtain enforcement of the order in the civil courts. 
A member would appear to be precluded from obtain- 
ing court review of a PRB decision adverse to him. 
But may he ignore the PRB’s adverse decision and 
commence an original action with an appropriate 
court and enjoy a trial de novo? The Labor-Manage- 
ment Reporting and Disclosure Act of 1959 suggests 
in cases of infringement of certain of its provisions 
that he may. It is improbable the courts will allow 
the superior federal policy, enunciated in the Disclo- 
sure Act of 1959, of affording court relief to members 
in certain title I, III, and IV situations to be super- 
seded by the “final and binding” provision of the 
UAW constitution. 

As a practical matter, where the PRB—a body of 
impartial, eminent citizens—has rendered the final de- 
cision for the UAW concerning an internal dispute, it 
would seem the courts will refrain from interfering 
with the decision unless an error of law and not of 
judgment has been committed. 


Conclusion 


Impartial public review of internal disputes within 
unions must be considered still in the experimental 
stage. The Labor-Management Reporting and Disclo- 
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sure Act of 1959 will not have the effect of eliminat- 
ing or discouraging the use of such review by unions. 
The self-imposed limitation by the UAW’s Public Re- 
view Board of its review to procedural matters in the 
main emphasizes the necessity for the aggrieved UAW 
member to make a proper record at the trial level 
stage when the evidence pertaining to the issues is 
established. 

An examination of the cases which have arisen be- 
fore the UAW’s PRB reveals that insubstantial claims 
are not infrequently made within the appeals system 
by members who insist on carrying such claims 
through every internal appeal stage available. The 
time, effort, and monetary expenditure required of 
the union to process such appeals to completion is far 
from minimal. It is unfortunate that these cases arise 
but, as in any system of jurisprudence, there is no 
way of recognizing the unmeritorious from the meri- 
torious claims until after they have been resolved. 

Finally, the outstanding contribution from a system 
of voluntary impartial public review such as the 
UAW’s is that which flows from its mere existence. 
The UAW’s PRB is constantly looking over the 
shoulder of every international and local union offi- 
cial in the sense that his actions ultimately may come 
before that body for review. With few exceptions, 
the conduct of such officials—from shop steward to 
international officer—reveals they are aware of this 
potential scrutiny. Many other organizations, labor 
and non-labor, throughout our American pluralistic 
society might do well to emulate the UAW’s system 
of resolving internal disputes. 
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THE KOHLER STRIKE—UNILATERAL WAGE IN- 
CREASE AS A REFUSAL TO BARGAIN AND 
EVIDENCE OF BAD FAITH BARGAINING * 


Kohler Co., 128 NLRB No 122, 46 LRRM 1389 (1960). 


The strike by local 833 of the United Automobile 
Workers of America against the Kohler Company of 
Kohler, Wisconsin, was one of the longest on record, 
and was attended by violence and bitterness. The Na- 
tional Labor Relations Board has handed down its 
major decision on the strike. The Board’s principal 
finding was that the Kohler Company had committed 
an unfair labor practice by granting non-striking em- 
ployees a three cent per hour wage increase on terms 
not offered to the union. By this unilateral action 
the company had failed to bargain in good faith and 
thus had violated section 8(a)(5) of the National La- 
bor Relations Act. Because of this violation the 
company was ordered to reinstate many strikers that 
it would not otherwise have been required to rein- 
state. 

The UAW local negotiated a contract that was to 
end on March 1, 1954. On February 2, 1954, the com- 
pany and the union started negotiations on a new 
contract to replace this first one. After negotiating 





* Condensed from a comment by Jerry A. Fine, published in 
Vol. 1961 Wisconsin Law Review 682-689 (July 1961) and printed 
with permission from Wisconsin Law Review. Business address: 
Law School of the University of Wisconsin, Waterloo, Wisconsin. 
Single copy price $1.00. 
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for a month after the old contract expired, the union 
called a strike. About June 1, 1954, without notice 
to the union, the company granted the non-strikers 
a three cent wage increase and continued to observe 
the major provisions of the old contract. The com- 
pany did not offer the union the opportunity to con- 
tinue the old contract with a three cent wage increase. 
Because of this, and other company actions, the union 
filed unfair labor practice charges. 

The Board’s determination was based on its find- 
ing that the company granted a unilateral wage in- 
crease of three cents an hour on June 1, 1954. Other 
factors cited were the company’s failure to furnish 
certain information requested by the union and need- 
ed by it to carry on negotiations; its discharge of 
striking temporary shell department employees and 
the transfer of non-striking shell department employ- 
ees to other departments without prior negotiation or 
consultation with the union; and its violation of sec- 
tion 8(a)(1) by engaging in unlawful surveillance. 
The company also violated section 8(a)(1) by solicit- 
ing a striking employee to return to work, and by 
evicting ten striking employees from company owned 
dwellings. 

The holding that the granting of a unilateral wage 
increase constitutes an unfair labor practice is not 
new. In NLRB v. Crompton-Highland Mills, Inc. the 
company granted its employees raises of approximate- 
ly two to six cents per hour without consulting the 
union or offering it an opportunity to negotiate on 
the increase after the union rejected a company offer 
of a one to one-and-a-half cents per hour increase. 
The Supreme Court held that the granting of a wage 
increase by the company without offering it to the 
union was manifestly inconsistent with the principles 
of collective bargaining and was a violation of sec- 
tion 8(a)(5) of the Act. Where an impasse is reached 
so that there is a suspension of negotiations concern- 
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ing wages, the company may unilaterally grant the 
increase offered to the union. 

The doctrine that the granting of a unilateral in- 
crease constitutes a refusal to bargain and may evi- 
dence bad faith is well founded. The rationale of the 
doctrine is that such action disparages the collective 
bargaining process, interferes with the employees’ 
right of self organization, and weakens the union by 
undermining its bargaining position. A unilateral in- 
crease interferes with the employees’ right of self- 
organization by attempting to show employees that 
they do not need a collective bargaining agent. Sec- 
tion 8(a)(5), making it an unfair labor practice for 
an employer to refuse to bargain collectively, was in- 
cluded in the National Labor Relations Act to assure 
that the Act would require an employer to recognize 
a union selected by his employees as their representa- 
tive. If a company was allowed to bypass the union 
by unilateral action, this purpose would be defeated. 
A unilateral increase undermines the union’s posi- 
tion by depriving it of credit for the gain, by arousing 
sentiment in the employees to accept the wage in- 
crease and forego other demands the union may be 
fighting for, and by precluding the union from making 
compromises involving the wage issue which might 
lead to settlement of the strike. 

The Kohler Company asserted that its action was 
similar to that in NLRB vy. Bradley Washfountain 
Co. where the company’s action of granting unilateral 
increases was held to be lawful even though wage 
rates were an issue in bargaining and no impasse had 
been reached. The Board denied that the two cases 
were similar. It pointed out that the company in 
Bradley Washfountain negotiated with the union and 
offered to it the identical increases later put into ef- 
fect; and that the company granted the increases as 
an allowance of the union’s demands and gave the 
union credit for the gain. However, the Kohler Com- 
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pany did not offer the union a three cent wage in- 
crease plus the terms of the 1958 contract before 
granting the increase, and refused to do so afterwards. 

The Board also found that the “necessity” claim 
set forth by the company was an afterthought. The 
refusal of the Board to recognize a plea of “neces- 
sity” to justify a unilateral increase has merit. A 
strike tests the economic strength of both sides, and 
while a company is allowed to hire workers to replace 
employees participating in an economic strike in an 
effort to carry on business, it should not be allowed 
to obtain replacements by offering them terms not of- 
fered to the union. If a company cannot obtain work- 
ers upon terms rejected by the union, then the com- 
pany should not be allowed to alleviate this pressure 
by bypassing the union and the collective bargaining 
process. 

It appears that the Board considered the unilateral 
wage as a per se violation of section 8(a) (5). The 
prior cases are not clear on whether this is the proper 
approach. The issue is whether a unilateral increase 
constitutes a violation of section 8(a)(5) per se, or 
whether it is just evidence to be used to ascertain the 
party’s state of mind from the totality of its conduct. 
Perhaps a distinction can be made between acts from 
which the Court must consider the party’s state of 
mind to determine if their purpose was to get a settle- 
ment or to discourage negotiations, and acts which by 
their very nature deny the other party the opportunity 
to bargain. A unilateral wage increase is a denial of 
joint participation between the company and the un- 
ion and in essence amounts to bargaining individually 
with the employees rather than bargaining collective- 
ly with their chosen representative as required by 
section 9(a). As such, a unilateral increase would 
appear to violate the National Labor Relations Act 
per se, since a showing of good or bad faith would 
not be material to these results. 
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THE ENFORCEMENT OF AGREEMENTS TO ARBI- 
TRATE * 


United Steelworkers Union v. Enterprise Wheel & Car 
Corp., 363 US 593 (1960); United Steelworkers 
Union v. American Mfg. Co., 363 US 564 (1960); 
United Steelworkers Union v. Warrior & Gulf 
Nav. Co., 363 US 574 (1960). 


Three 1960 Supreme Court decisions have limited the 
ability of litigants to challenge successfully the juris- 
diction and award-making powers of labor arbitrators. 
The limitations imposed by the Court upon the ju- 
diciary’s power to question the arbitrator, a reversal 
of traditional procedure, is of great significance and 
will unquestionably necessitate some readjustment on 
the part of management. 


I. BACKGROUND 


As unionism grew, the employer’s ability to control 
his labor force was greatly reduced. The collective 
bargaining agreements that were drawn up contained 
clauses by which many controversies were submitted 
to arbitration and the power of the firm waned. 

Yet, because of the widespread notion that many 
industrial decisions are strictly management preroga- 
tives, the firm was able to keep many disputes from 
reaching the arbitrator. During the past two and a 
half decades the traditional notions of contract law 
have tended to preserve the power of the firm, a 
result agreeable to management personnel. However, 
with the 1960 Supreme Court decisions, further in- 
roads have been made on management prerogatives 





* Condensed from a comment by Irving Kovarsky published in 
14 Vanderbilt Law Review 1105-1114 (October 1961) and printed 
with permission from Vanderbilt School of Law. Business address: 
Nashville 5, Tennessee. Single copy price $2.00. 
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and, once again, it can be anticipated that a period of 
labor-management adjustment will be necessary. 

In the famous and controversial Textile Workers 
Union v. Lincoln Mills decision, Justice Douglas, writ- 
ing the majority opinion, noted that Congress ap- 
proved of arbitration as a democratic means of maxi- 
mizing plant justice and labor-management peace, and 
that LMRA section 301 must be considered in this 
light. He also said that the courts charged with en- 
forcing federal legislation would be required to fashion 
a body of rules, obviously in a piece-meal fashion, to 
implement this national policy favoring arbitration. 

One criticism levied at Lincoln Mills concerned the 
extensive rule-making power which the Supreme 
Court handed to the judiciary without spelling out in 
detail any guiding criteria. The sparseness of legis- 
lative guidance is noticeable: the Labor Management 
Relations Act does no more than express a policy fa- 
voring arbitration and the United States Arbitration 
Act has been interpreted to exclude employment con- 
tracts from coverage. 

Another criticism levied at the sweeping concept 
enunciated in Lincoln Mills was that a motion to stay 
or compel arbitration subjects the arbitrator to the 
whims of the court. To some degree this argument 
is unrealistic. If industrial peace can be maximized 
by the limited procedural interference of the judiciary 
to force labor and management to live up to the terms 
of their agreements to arbitrate, society is the winner. 

The so-called Cutler-Hammer doctrine, first enun- 
ciated by a state court in New York, has been followed, 
at least to some extent, by federal courts. In Cutler- 
Hammer, the meaning of a contractual provision, “to 
discuss payment,” was disputed; the New York court 
affirmed the view that the judiciary would decide 
what is arbitrable. Under this view courts necessarily 
determine the merits of every dispute submitted to 
arbitration. 
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Unions oppose any limitation on the authority of 
arbitrators who have exhibited a more realistic and 
favorable approach to problems. Because of the anti- 
labor views historically expressed by courts, union 
leaders have been critical of Cutler-Hammer as anoth- 
er indication of judicial bias. 


II. THE THREE 1960 SUPREME COURT DECISIONS 


Against this background the Supreme Court, in 
1960, undertook the task of providing “markers” for 
the judiciary when dealing with arbitrability and the 
scope of court review under section 301. 

In United Steelworkers Union v. American Mfg. Co., 
the collective bargaining contract contained an “all 
disputes” provision “as to the meaning, interpreta- 
tion and application of the provisions of this agree- 
ment.” An employee, awarded workmen’s compensation 
benefits, later claimed reinstatment via the sen- 
iority clause. The employer refused to reinstate the 
employee and, in addition, refused to arbitrate. Both 
the district court and the court of appeals denied, for 
different reasons, the union’s request for an order to 
arbitrate. The district court invoked the doctrine of 
estoppel while the court of appeals referred to the 
employee’s claim as frivolous. 

The Supreme Court reversed the lower court deci- 
sions and referred to section 203(d) of the Taft-Hart- 
ley Act which favors arbitration as a means of settling 
disputes. Since the collective bargaining agreement 
contained an “all disputes” provision, even frivolous 
claims are arbitrable according to the Court. The Su- 
preme Court ruled that if arbitrators are contractual- 
ly empowered to adjudicate the dispute, even frivo- 
lous claims or claims subject to estoppel are within 
their jurisdiction. 

Justice Douglas felt that some courts were guilty of 
unwarranted “preoccupation with ordinary contract 
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law,” and that the proper course to steer should be 
determined by market-place realities. The majority 
favored what might be called a realistic approach in 
contradiction to the contractual view expressed in Cut- 
ler-Hammer. 

In United Steelworkers Union v. Warrior & Gulf 
Navigation Co., the employer furloughed a number of 
employees after certain plant maintenance work was 
let to independent contractors. The independent con- 
tractors then hired some of the furloughed employees 
at a reduced wage rate. Included in the collective 
bargaining contract were “no-strike” and “all dis- 
putes” provisions, but excluded from arbitration were 
all legal issues and management functions. The em- 
ployer refused to arbitrate the layoffs and the union 
petitioned the Court for an order to enforce the arbitra- 
tion clause. 

The Supreme Court, emphasizing the need for an 
industrial common law, noted that a collective bar- 
gaining agreement differs from a contract entered in- 
to between business firms because of the possible dis- 
ruptive effects on labor-management harmony and the 
attendant coercive possibilities which such an agree- 
ment contains. As a consequence, the grievance proce- 
dure culminating in arbitration is an integral and es- 
sential part of every union-management agreement 
as a means of keeping industrial peace. The Court 
recognized the plain fact that agreements are often 
unclear and incomplete; now, all doubt should be re- 
solved in favor of arbitration. Thus, Cutler-Hammer, 
as ideal ideology, was buried on a federal level. 

The Supreme Court decided that the assignment of 
work to an outside firm and the resultant layoffs 
are arbitrable wnless the agreement specifically pro- 
vides for an exclusion. The Court recognized that the 
meaning of “strictly a function of management” is 
nebulous. Yet evidence, not expressed in writing, was 
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available indicating that the contracting-out of work 
was deemed to be a management function by the liti- 
gants. 

The majority position taken in Warrior & Gulf 
Navigation Co. can be buttressed by examining his- 
torical developments since 1935. It is difficult to en- 
vision what management functions do not ultimately 
affect wages, hours and working conditions. What 
may have been considered a management function 
twenty-five years ago is not necessarily controlling 
today. The fact that employers and unions are required 
to bargain in good faith by law creates a changing 
concept of management prerogatives even though an 
agreement is not clear. 

In United Steelworkers Union v. Enterprise Wheel 
& Car Corp., several employees were discharged for 
participating in a temporary walkout. The union suc- 
cessfully petitioned the district court for an order to 
enforce the arbitration proviso, and the arbitrator 
decided that discharge—the capital punishment of 
the industrial world—was too harsh a penalty. The 
question ultimately presented to the Supreme Court 
was whether the arbitrator could award back pay and 
reinstate the employees from the date that the collec- 
tive bargaining agreement had expired. In this case 
it was not clear whether the arbitrator had exceeded 
his authority. Stating that all doubts should be re- 
solved in his favor, the Court held the award enforce- 
able. 

Justice Douglas felt that the arbitrator may have 
acted rightfully because the grievance arose prior to 
the expiration date of the collective bargaining agree- 
ment and the award could “be read as embodying 
a construction of the agreement itself .. .” Further- 
more the decision in Enterprise Wheel & Car Corp. 
is understandable in the light of the need to maintain 
industrial peace. 
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Ill. ANTICIPATED EFFECTS 


The right of the judiciary to question arbitration 
procedure has been clipped by the three 1960 Supreme 
Court decisions. Together with Lincoln Mills, the 
three 1960 Supreme Court decisions stand for the 
basic proposition that the courts will favor the arbitra- 
tion process if at all feasible. 

It seems to this writer that the three 1960 Supreme 
Court decisions will not prevent the judiciary from 
reviewing arbitrability to the extent feared by some. 
Courts will guard their prerogatives and control as 
zealously as management. Judges have long exhibited 
an uncanny, positive ability to protect extensive areas 
of judicial inquiry. One available means of retaining 
control of the arbitration process is obviously sug- 
gested in Enterprise Wheel & Car Corp.—the deci- 
sion-making authority of the arbitrator must stem 
from the collective bargaining contract. When is the 
arbitrator acting under the guise of contractual au- 
thority? As indicated in Enterprise Wheel & Car 
Corp., this may be difficult to determine. Warrior 
& Gulf Navigation Co. states that disputes are not ar- 
bitrable when specifically excluded by contract. When 
are disputes specifically excluded from arbitration? 
Furthermore, when is a contract ambiguous and when 
does it fail completely to authorize the arbitrator to 
make a decision? It can be anticipated that judicial 
attitudes and environments will limit the broad sweep 
of the 1960 decisions. 

The federal courts have already found reasons to 
safeguard traditional judicial prerogatives. In Vulcan- 
Cincinnati, Ine. v. Steelworkers Union, the Sixth Cir- 
cuit Court of Appeals ruled that the violation of a 
non-strike clause by a union is not arbitrable because 
the grievance procedure was not extended by contract 
to quarrels between the union and management. Simi- 
lar decisions have been reached by other courts. 
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A district court has refused to order arbitration 
even though the dispute, within the jurisdiction of the 
NLRB, was covered by a collective bargaining con- 
tract. If the submission is sufficiently broad to permit 
the arbitrator to consider past practices unrelated to 
the present agreement, the employer cannot be com- 
pelled to arbitrate. The penalty imposed by an em- 
ployer against an employee cannot be changed where 
the submission only authorizes the arbitrator “to de- 
termine whether good cause for some disciplinary ac- 
tion existed, the determination of the appropriate ac- 
tion to be taken expressly reserved to management.” 
An award granting holiday pay can be set aside if 
the contract fails to clothe the arbitrator with au- 
thority to penalize the employer. If a written grievance 
signed by the local and employer is required by con- 
tract, arbitration will not be ordered by the court when 
the firm signs and the local does not. 

Because of the “escapes” and uncertainties al- 
ready indicated, litigants will frequently seek declar- 
atory judgments or bring suits to determine if arbitra- 
tion is in order. 

Another possible effect of the three Supreme Court 
decisions is that many employers may attempt to cur- 
tail the decision-making power of the arbitrator by 
carefully wording submissions. Because the agreement 
to arbitrate favors the union, management will seek, 
where possible, to limit the role of the arbitrator. 
Whether the three decisions are applicable to sub- 
missions was not indicated by the Supreme Court. 

Without question attorneys representing manage- 
ment will seek, by contract, specifically to exclude 
certain types of grievances from the arbitration proc- 
ess and will no longer rely on the vague catch-all 
management prerogatives clauses. In some respects 
this highly legalistic approach to arbitration and col- 
lective bargaining is paradoxical; one reason often 
advanced for the need for arbitration is to maintain 
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flexibility and to prevent a hardened rules-type ap- 
proach to labor relations. Although the 1960 Supreme 
Court decisions go far in protecting the autonomy of 
the arbitrator, they will be instrumental in producing 
a more detailed and technical type of contract which 
may limit the flexibility needed to deal with union- 
management problems. 


REPRESENTATION PROCEEDINGS—FEDERAL 
DISTRICT COURT JURISDICTION TO ENJOIN 
ENFORCEMENT OF NLRB DETERMINATION 
THAT HOT-CARGO CLAUSE PREVENTS CON- 
TRACT FROM BARRING ELECTION * 


Local 1545, United Board of Carpenters v. Vincent, 
286 F2d 127 (2nd Cir 1960). 

Plaintiff union was the recognized bargaining agent 
for the employees of a furniture company with which 
it negotiated a contract containing a hot-cargo clause. 
Subsequently, section 8(e) was added to the National 
Labor Relations Act, proscribing hot-cargo clauses 
and making their adoption an unfair labor practice. 
A rival union thereafter petitioned the National Labor 
Relations Board, pursuant to section 9(c) of the Act, 
for a representation election by the company’s em- 
ployees. Plaintiff and the company both contended 
that the existing contract was a bar to an election. 
The Board disagreed and directed an election, hold- 
ing that a contract containing an illegal hot-cargo 
clause does not stand as a bar. Plaintiff brought suit 
in a federal district court to enjoin the Board from 





* Condensed from a comment by Richard A. Bartl, published in 
29 The George Washington Law Review 948-952 (June 1961) and 
printed with permission from The George Washington Law Review. 
Business address: The George Washington University, Washington 
6, D. C. Single copy price $1.50. 
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holding the election. On appeal from the district 
court’s dismissal for lack of jurisdiction, held af- 
firmed; Board refusal to treat a collective agreement 
containing an illegal hot-cargo clause as a bar to a 
representation election does not violate a clear statu- 
tory command and therefore there is no district court 
jurisdiction to enjoin the Board action. 

The National Labor Relations Act provides for 
judicial consideration of representation determina- 
tions only as part of the record in proceedings to 
review or enforce the Board’s final order in an unfair 
labor practice case. 

An exception to this restricted scope of judicial 
review was made by the Supreme Court in Leedom v. 
Kyne. In Kyne the Court held that federal district 
courts have jurisdiction to enjoin enforcement of 
Board decisions in representation matters where the 
Board has acted contrary to a “clear and mandatory” 
provision of the statute. That this was intended to 
be a narrow exception has been recognized by subse- 
quent decisions in lower federal courts. 

The NLRB’s contract-bar policies do not find their 
source in any express language of the statute, but are 
administrative determinations largely within the dis- 
cretion of the Board, which the Board may waive or 
apply as the facts of a case may demand. 

Two recent cases illustrate how narrowly the Kyne 
decision has been construed. In National Biscuit Di- 
vision v. Leedom, the Board had concluded that the 
contract of a union in which there was a schism would 
not be regarded as a bar to an election. Although sec- 
tion 9(c)(2) of the Act provided that when determin- 
ing a question of representation the same regulations 
and rules of decision should apply irrespective of the 
identity of the parties, the Court held in a per curiam 
opinion that the Board’s application of its contract- 
bar policy was within the allowable limits of its dis- 
cretion and was not prohibited by section 9(c) (2). 
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The petitioning union contended in International 
Ass’n of Tool Craftsmen v. Leedom that the Board 
had violated the express command of section 9(c) (5), 
which provides that the extent to which employees 
have organized shall not be controlling in determin- 
ing the appropriate bargaining unit. The Board had 
ruled that, although the existing certification was only 
plant-wide, the history of collective bargaining had 
brought into existence a single company-wide unit. 
The court did not find the violation of a “clear and 
mandatory” statutory prohibition upon which to pred- 
icate jurisdiction, since the statutory language and 
legislative history sufficiently supported the Board’s 
position. 

In the instant case, the primary issue was whether 
the Board’s application of its “contract-bar” policy 
was proscribed by section 8(e). Plaintiff argued that 
the Board’s action rendered the entire contract unen- 
forceable, thus violating a clear statutory command. 
Plaintiff further contended that the Board acted con- 
trary to the statute by giving affirmative effect to 
the hot-cargo clause although the mandate of Con- 
gress was wholly negative, i. e., to treat the hot-cargo 
clause as non-existent. 

The court concluded that the Board could be found 
to have violated a “clear and mandatory” statutory 
command only if section 8(e) had expressly stated that 
the Board should not deprive a contract containing 
a hot-cargo clause of contract-bar protection. 

The court in the instant case, like those in National 
Biscuit and Tool Craftsmen, has shown no inclination 
to expand the “clear and mandatory” test laid down by 
Leedom v. Kyne. Again, as in Tool Craftsmen, the test 
has been applied literally. The Board’s contract-bar 
policies are not expressly provided for in any provision 
of the Act, but rather are discretionary with the Board. 
Thus, in the type of situation presented in the instant 
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case, it would be virtually impossible for a federal dis- 
trict court to find jurisdiction under the Kyne rule. 

Strict adherence to the exception carved out by 
Kyne prevents employers or unions from engaging in 
dilatory tactics which would frustrate the Act’s basic 
objective of promoting collective bargaining and in- 
dustrial peace. Also, as recognized in Tool Craftsmen, 
for a court to take jurisdiction where it believed the 
Board had merely misread the will of Congress would 
allow review of the same scope as that in an unfair 
labor practice case. The intent of Congress was clear- 
ly to the contrary. 

The decision that there was no violation of a clear 
and mandatory statutory command conforms to the 
Kyne standard and the intent of Congress to restrict 
judicial review of Board representation orders. 
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The Supreme Court, Arbitrability and Collective Bar- 
age 

Background and significance of the famous trio of 
eases (American Mfg., Warrior & Gulf, Enterprise 
Wheel & Car) is considered at length. Some contro- 
versial questions are posed. 

In addition to the general rules, which have been 
commented on repeatedly, the author notes that “the 
Court made sweeping and troublesome pronounce- 
ments about no-strike clauses, labor agreements and 
labor arbitration.” He characterizes the “elusive 


* Condensed from an article by Bernard D. Meltzer, published in 
28 University of Chicago Law Review 464-486 (Spring 1961). 
Business address: University of Chicago Law School, 5750 Ellis 
Avenue, Chicago 37, Illinois. Single copy price $2.25. 
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overtones” of those pronouncements as “perhaps the 
most disturbing aspects” of the cases. 

The Court’s essay on the labor agreement and ar- 
bitration “is extravagant in its emphasis on the 
uniqueness of the labor agreement, the mysteries of 
labor arbitration, and the activism which parties are 
universally supposed to expect from arbitrators.” 
Prof. Meltzer fears that the opinion may invite “un- 
sophisticated” arbitrators “to try to improve, rather 
than interpret, the parties’ bargain.” He states: 


The three cases, read together, sanction a strik- 
ing conscription of judicial power. The lower 
courts are commanded to exercise their equitable 
powers, notwithstanding their own conviction that 
there is no rational basis in the parties’ agree- 
ment either for recourse to arbitration or for the 
resultant award. This result is reminiscent of the 
late Dean Shulman’s admonition that the law— 
but not the lawyers—should stay out of ar- 
bitration. The Court’s authority and influence 
may be adequate to keep the law out while the 
judges stay in. But such an attempted insulation 
of judges from judicial traditions has built-in 
weaknesses, which probably will be exposed by 
subsequent litigation over the limits of the Court’s 
approach in these three cases. 


Discussing the impact of the Court’s “immoderate 
eulogy” of arbitration on contract negotiations, the 
author expresses the hope that crippling limitations 
on the institution will be avoided through the good 
judgment of the parties and of arbitrators. 


96 

















BIBLIOGRAPHY 
INDUSTRIAL RELATIONS 


Industrial Relations for the Next Generation * 


“The accelerating rate of technological change, 
summarily and sometimes indiscriminately labeled 
‘automation,’ is already affecting labor-force compo- 
sition and distribution, and management organization 
and decision-making processes. As these changes con- 
tinue through the years ahead, the labor relations 
scene will change also.” It is the author’s purpose 
to examine the major changes toward which present 
trends seem to point. 

The advent of automation, the emergence of “in- 
formation technology” in industrial decision-making, 
and the development of a primarily “white collar” 
work force, they assert, will bring “new collective bar- 
gaining structures, new and thorny issues for union- 
management negotiations, and an expanded role for 
government agencies in labor relations. We see the 
development of a system of trade unions whose goals, 
functions, and structure will be somewhat different 
from the present but which will contribute to the 
vitality of American democratic pluralism despite in- 
creasing pressures for political and economic centrali- 
zation.” 

The “central currents” already developing in the 
industrial environment are examined, followed by 
speculation as to their implications for labor rela- 
tions. 

One prediction is that in the next two or three 
decades the labor movement will achieve a broader 
membership base than it has today. “The new oc- 
cupational groups will become increasingly aware of 





* Condensed from an article by Solomon B. Levine and Bernard 
Karsh, published in 1 The Quarterly Review of Economies & Busi- 
ness 18-29 (February 1961), and printed with permission from The 
Quarterly Review of Economies & Business. Business address: Box 
658, Station A, Champaign, Illinois. Single copy price $1.50. 
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the need for self-organization and eventually turn to 
unionism along with the traditionally organized work- 
ers. Unions will be more fully supported and more 
integrated into the future industrial structure than 
at any time before in American history.” 

Another forecast is that a new union structure will 
evolve. The authors expect “fewer and more highly 
centralized national union organizations.” They state: 


The highest union echelons will be centers of 
intense activity—for planning, negotiating, and 
executing virtually all bargains within their re- 
spective jurisdictions. Highly trained staffs will 
proliferate at national union headquarters, mirror- 
ing the organizational patterns of business firms 
and government agencies. Fewer day-to-day labor 
relations decisions will be required, and conse- 
quently, fewer decisions will be made at the local 
union level. Local units will be concerned mainly 
with social and community activities of concern 
to the rank and file rather than with economic 
issues. Local union functionaries will serve large- 
ly as communicators between national organiza- 
tions and the grass roots. 


Process unionism is the term used to identify the new 
structure. “The concept of process unionism implies 
a structure of worker organization that follows man- 
agement programming for flexible production and 
product diversification,” according to the article. 
Under the aegis of process unionism, bargaining 
units will tend to be larger. American collective bar- 
gaining will be dominated more than ever by a set 
of relatively few major negotiations. Employers will 
increasingly attempt to coordinate their bargaining ef- 
forts. Multiple employer negotiations will become com- 
monplace. The business firm will come to rely more 
and more upon agents that specialize in labor relations. 
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In other areas, the authors foresee that labor ne- 
gotiations will focus on a broad range of issues. 
Formal bargaining will take place less frequently; 
contracts will be of longer duration. “Not only will ne- 
gotiators deal with the traditional questions of wages, 
hours, fringe benefits, and other working conditions, 
but they will also bargain over production program- 
ming, planning, innovation, and investment. Major 
negotiations will probe deeply into issues such as pri- 
vate and public consumption, education, recreation, 
mental health, urbanization, race relations, and per- 
haps even art appreciation and citizen morale. There 
will be constant reference to levels of national output, 
employment, unemployment, resource allocation, for- 
eign trade conditions, and world-wide economic de- 
velopment.” 

As the character of collective bargaining changes, 
the authors further predict, government scrutiny will 
grow. Refined techniques for settling disputes will 
develop. Even though the wrangles over basic values 
will be bitter and prolonged, strikes and lockouts will 
be less frequent. 

In conclusion, the authors declare: 


The coming revolution in technology and or- 
ganization will present an unprecedented oppor- 
tunity for choosing the kind of society we want. 
Industrial relations will be a major focal point 
for this choice. By providing for expression of 
and responsiveness to democratic processes, the in- 
dustrial relations system will play a key role for 
the entire society. 
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Membership of American Trade Unions, 1960 * 


This study summarizes and comments upon data 
compiled by the Department of Labor’s Bureau of La- 
bor Statistics from the latest biennial survey of union 
membership, covering 1959 and 1960. The “plateau” 
which has generally existed since the early 1950’s 
still prevails, according to the author. He notes: 


In 1960, the membership of 184 national and 
international unions with headquarters in the 
United States was 18.1 million, representing an 
increase of only 36,000 since 1958. Included in 
the 1960 total are nearly 1.1 million members in 
Canada. In terms of union affiliation, 15.1 million 
members were in unions affiliated with the AFL- 
CIO and 3 million in unaffiliated national and in- 
ternational unions. This ratio has remained un- 
changed since the expulsion of the Teamsters and 
two small unions from the AFL-CIO in 1957. The 
proportion of union members in the total labor 
force is still about 1 out of 4 and in nonagricul- 
tural employment, about 1 out of 3; these ratios 
in recent years have moved slowly downward. 

The various categories of union membership 
studied—such as women members and those in 
white-collar occupations, in manufacturing and in 
nonmanufacturing—also showed very little change 
since the previous survey. The concentration of 
union membership in a few large unions, a long- 
standing characteristic of the American labor 
movement, was also unchanged. 


* Condensed from an article by Harry P. Cohany, published in 
84 Monthly Law Review 1299-1308 (December 1961). Business 
address: Superintendent of Documents, U. S. Government Printing 
Office, Washington 25, D. C. Single copy price $0.55. 
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